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Don’t miss out on tariff refunds because of insufficien
transfer pricing policies and documentation
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Recent tariffs imposed by the Trump Administration have significantly increased financial
and compliance burdens on many organizations. However, with proper planning and
preparation, substantial year-end tariff refunds for importers could be available.

How is this possible? As a result of increased tariff uncertainty, many multinational enterprises
(“MNEs") may be required to make new or largerthan-usual year-end transfer pricing adjustments.
The mechanism for doing so generally requires the intercompany price of goods to be retroactively
decreased. Retroactive reductions to intercompany prices may result in tariff refunds— but only if
specific requirements are met.

The challenge The opportunity

U.S. President Donald Trump has imposed—and Where MNEs utilize a U.S. importer of record, a
in some cases, retracted-a litany of tariffs on retroactive transfer pricing adjustment to offset
goods imported into the United States. U.S. increased tariff costs is effectively a reduction
importers of record pay these tariffs to U.S. in the price of previously imported inventory.
Customs and Border Protection (“CBP") and, Retroactively reducing these transfer prices
from an accounting standpoint, have been generally triggers an importer’s ability to reduce
booking the additional costs as increases the value of that inventory previously declared to
to Costs of Goods Sold. As a result, related CBP at the time of importation and claim refunds
party importers may find at year end that their of value-based tariffs—but only where certain
profits are not in line with the arm’s length conditions exist. For example, importers who
requirements under Section 482. These U.S. utilize the transaction value method for customs
entities will therefore need to contemplate appraisement purposes may only retroactively
making new or largerthan-usual transfer pricing reduce customs values if an “objective formula”
adjustments to bring their profits in line with is in place prior to importation, as indicated by
arm'’s length ranges for income tax purposes. whether five formulaic factors established by
Making these adjustments on a retroactive basis CBP are satisfied (see Customs Bulletin and
may result in considerable trade compliance Decisions, Vol. 46, No. 23, dated May 30, 2012).

obligations, including but not limited to needing
to report changes in previously declared customs
values; however, where certain requirements
are met, these importers may also potentially be
eligible for duty refunds.
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Whatarethe * * five factors?

CBP has established the following five factors to determine whether an objective “formula” is in place
prior to importation for purposes of determining the price within the meaning of 19 C.FR. §152.103(a)(1):

0 A written “Intercompany Transfer Pricing Determination Policy” is in place prior to importation,
and the policy is prepared taking Internal Revenue Code section 482 into account;

The U.S. taxpayer uses its transfer pricing policy in filing its income tax return, and any adjustments
0 resulting from the transfer pricing policy are reported or used by the taxpayer in filing its income
tax return;

The company'’s transfer pricing policy specifies how the transfer price and any adjustments are
e determined with respect to all products covered by the transfer pricing policy for which the
value is to be adjusted;

a The company maintains and provides accounting details from its books and/or financial statements
to support the claimed adjustments in the United States; and

e No other conditions exist that may affect the acceptance of the transfer price by CBP
(e.g., the adjusted price must be an arm’s length from a CBP perspective).

How KPMG can help

The KPMG Transfer Pricing and Trade & Customs practice can assist importers with obtaining tariff refunds
resulting from retroactive transfer pricing adjustments, including assisting companies with the following:

e Establishing a written transfer pricing determination policy and generally meeting
CBP’s other “five factors” requirements;

e Filing post summary corrections, protests, and or prior disclosures (as applicable)
to receive tariff refunds and/or offsets;

e Utilizing CBP’s Reconciliation program to make annual retroactive adjustments;

e Assessing whether reduced customs values are arm’s length from a customs
perspective, which is determined using a framework that is different from
that which is used for tax purposes;

e |dentifying additional tariff optimization strategies; and

e Enhancing overall trade compliance.
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GontaCtS US For more information on the KPMG Trade & Customs practice please contact:

Andrew Siciliano

Partner and Global Practice Leader,
Trade & Customs

T: 631-425-6057

E: asiciliano@kpmg.com

Brett Lipman

Senior Manager, Trade & Customs
T: 704-371-8076

E: blipman@kpmg.com

Lou Abad

Principal, Washington National Tax
T: 212-954-3094

E: labad@kpmg.com

Irina Vaysfeld

Principal, Trade & Customs
T: 212-872-2973

E: ivaysfeld@kpmg.com

Luca Bonardi

Principal, Economic & Valuation Services
T: 973-912-6306

E: Ibonardi@kpmg.com

Kristin Essary

Principal, Economic & Valuation Services
T: 212-872-3677

E: kessary@kpmg.com

Vesela Grozeva

Senior Manager, Washington National Tax
T: 303-382-7371

E: vgrozeva@kpmg.com

Web sites: Trade & Customs Services | Trade & Tariff Insights

Some of the services described herein may
not be permissible for KPMG audit clients
and their affiliates or related entities.

Learn about us: m ‘ kpmg.com

The information contained herein is of a general nature and is not intended to address the circumstances of any
particular individual or entity. Alithough we endeavor to provide accurate and timely information, there can be no
guarantee that such information is accurate as of the date it is received or that it will continue to be accurate in
the future. No one should act upon such information without appropriate professional advice after a thorough
examination of the particular situation
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