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The Inland Revenue Authority of Singapore (IRAS) has published an e-Tax Guide

on Tax Treatment of Gains or Losses from the Sale of Foreign Assets (the Guide) on

8 December 2023. The Guide explains the income tax treatment of gains or losses from
the sale or disposal of any movable or immovable property situated (or deemed to be
situated) outside Singapore (collectively “foreign assets”).

To recap, in our previous tax alert issue 12, we
provided details on the scope of the proposed
section 10L (introduced in the draft Income Tax
Amendment Bill 2023 released on 6 June 2023) to
tax the gains on sale of foreign assets occurring on
and after 1 January 2024 and our insights. Section
10L has since been legislated in the Income Tax
Act 1947 (ITA) via the Income Tax (Amendment)
Act 2023 that was enacted on 30 October 2023.

In this tax alert, we highlight the main points in the
Guide and provide our views.

Tax treatment of foreign-sourced gains from
disposal of “foreign assets” from 1 January 2024
Disposal gains received in Singapore by an entity?!
of a relevant group from the sale or disposal of a
foreign asset? (such gains being deemed as foreign-
sourced gains), will be treated as income chargeable

to tax under section 10(1)(g) of the ITA under the

following circumstances:

a) the gains are received in Singapore from outside
Singapore by a covered entity; and

b) the gains are derived by an entity without
adequate economic substance in Singapore; or

¢) the gains are from the disposal of foreign
Intellectual Property Rights (IPRs).

Covered entities

Only entities of relevant groups will be within the
scope of section 10L of the ITA. A group is a
relevant group if:

a) the entities of the group are not all incorporated,
registered or established in Singapore; or

b) any entity of the group has a place of business
outside Singapore.

The following table provides some examples of the types of entities or groups that will fall within or

outside the scope of section 10L.

Entities/groups within the scope of section 10L

Entities/groups outside the scope of section 10L

e A group comprising two Singapore entities
(a Singapore company and its Singapore subsidiary)

and the Singapore company has an overseas branch.

e An entity of a group has a place of business
(a branch or a permanent establishment) in a foreign
jurisdiction.

Entity refers to

a) any non-individual legal person (including a limited liability partnership);
b) a general partnership or limited partnership; or

c) atrust.

N

Section 10L(15) of the ITA prescribes rules on the locality for a list of properties (including immovable properties, shares, ship
and aircraft, intellectual property rights, etc.), which determines whether such properties are “foreign assets” and hence whether
the associated disposal gains are foreign-sourced for section 10L purposes. This list is re-produced in Annex A of the Guide.

e A single entity (Singapore company) which has an
overseas branch (as both are considered one
legal entity).

e A group with only Singapore entities and operates
only in Singapore.

e [oreign entities that are not operating in or from
Singapore.
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Section 10L will also not apply to any sale or
disposal of foreign assets (not being IPRs) by:

a) prescribed financial institutions where the sale
or disposal is carried out as part of their
businesses;

b) entities under certain tax incentive schemes

Economic substance requirement (ESR)

where the sale or disposal is carried out as part
of, or incidental to, activities that qualify for
exemption or concessionary tax rates under
those schemes; or

c) entities that are able to meet the economic
substance requirement in Singapore in the basis
period in which the sale or disposal occurred.

The table sets out the conditions to be satisfied by a covered entity to meet the ESR:

Pure equity-holding entity (PEHE)

Definition

Broad
statutory
conditions
to satisfy
ESR test

Consistent with its more limited functions, a PEHE

is subject to a lower bar for meeting the ESR relative
to a non-PEHE. It has been clarified in the Guide
that a PEHE would be regarded as meeting the
“adequate premises” criterion if any of the following
conditions are met:

e it has an office in Singapore for the use of its
employee(s);

e it shares a premise with an associated entity
for the use of its employee(s); or

e the outsourced service provider performing
the PEHE’s core income generating activity
has an office in Singapore.

The Guide also provides a few examples to illustrate
the application of the ESR to PEHE and non-PEHE.
Notably, based on Example 1 for PEHE (paragraph

Non-pure equity-holding entity (Non-PEHE)

8.4 of the Guide), a PEHE (with no employees of its
own) may be treated as having satisfied the ESR if:

i. its director in Singapore (excluding nominee
director) manages the investments (e.g.,
monitoring, and making strategic decisions
on investment/divestment); and

ii. the director ensures that the PEHE complies
with its statutory filing obligations.

It has also been clarified in the Guide that the
assessment of the ESR for non-PEHEs (i.e.,
“operations...managed and performed in Singapore”)
will be based on examples of industry-specific “core
income-generating activities” as provided in Annex B
of the Guide. These examples are extracted from
Annex D of the Harmful Tax Practices 2017
Progress Report on Preferential Regimes.
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Outsourcing Rules: Outsourcing of economic
activities

The Guide provides guidance on outsourcing

of economic activities (“Outsourcing Rules”)
which could ease the administration of ESR in
arrangements where economic activities are
outsourced to third party service providers.

Where an entity outsources some or all of its
activities to other persons (e.g., third party service
providers or group entities), the outsourcing
arrangement will be regarded to satisfy the

ESR, subject to meeting the conditions below:

a) the economic activities (i.e., core income-
generating activities) are to be carried out by
the outsourced entity (e.g., service provider)
in Singapore;

b) the outsourcing entity has exercised adequate
monitoring and control of the economic activities
carried out by the outsourced entity; and

c) the outsourced entity must set aside dedicated
resources (e.g., manhours) to provide the
outsourced services.

It has been clarified that for purposes of the
“dedicated resources” criterion in condition (c)
above, it is possible for the outsourced entity

(i.e., service provider) to provide services to more
than one entity (client), so long as the resources
employed are commensurate with the complexity
and level of services provided to the other
entities/clients. For the purpose of this criterion,
the IRAS would also generally expect that the
outsourced entity charge an arm’s length fee for
the activities performed, subject to transfer pricing
rules (where the outsourced entity and outsourcing
entity are related parties).

The Guide also provides specific examples to
illustrate the application of the Outsourcing Rules
on outsourcing of economic activities for a:

i. Singapore listed real estate investment trust;
ii. private trust; and
iii. registered business trust.

ESR conditions are considered met for such
outsourcing arrangements if:

e the core income generating activity is carried
out by its respective REIT manager, trustee and
trustee-manager (collectively “Outsourced Party”)
in Singapore;

e the trust deed sets out the following:

— The functions and responsibilities of the
Outsourced Party;

— Provision for the termination of the services
of the Outsourced Party;

e the Outsourced Party has set aside dedicated
resources to perform its functions and
responsibilities per the trust deed; and

e the Outsourced Party charges an arm’s length
fee for its services.

Our view on the Outsourcing Rules

The application of the statutory ESR (especially in
the case of non-PEHES) is largely a factual enquiry,
which invariably entails an element of subjectivity
and thus potential uncertainty, depending on

the facts of each case. The introduction of the
Outsourcing Rules in the Guide is thus most
welcome, as such rules may help streamline

the application of the ESR for outsourcing
arrangements. That said, we are of the view

that the “dedicated resources” criterion under the
Outsourcing Rules may still potentially give rise
to uncertainty; while it has been clarified that an
outsourced entity may provide services to more
than one outsourcing entity, this is subject to the
requirement that resources employed in providing
services to the tested outsourcing entity/client are
commensurate with the complexity and level of
services provided to other entities/clients, which
is ultimately a question of fact — and thus inevitably
gives rise to some degree of uncertainty.

On a practical level, there is also the question

of how might the outsourcing entity/client (who

is in most cases unrelated to the outsourced
entity/service provider), be able to obtain information
on the number of entities/clients served by the
service provider, let alone demonstrate to the

IRAS’ satisfaction that resources expended by the
service provider in respect of the tested entities are
commensurate with the complexity and nature of
services rendered to other entities/clients. In view
of such practical considerations and with a view to
enhancing tax certainty, it is our suggestion that
the IRAS use arm’s length remuneration (which is
already a requirement for the “dedicated resources”
criterion) as the sole proxy for the level of services
(and thus economic activities) performed in

Singapore.
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Testing of ESR for special purpose vehicles
(SPVs) at holding company level

The Guide provides rules which allow the ESR test
for special purpose vehicles (SPVs), which are
typically set up to ring-fence the risk of investments,
to be applied at the level of the holding company
level.

The ESR for an SPV can be tested at the level
of its immediate or intermediate holding entity
(as the case may be) that is not also an SPV,

or at the level of the ultimate holding entity

(if the lower tier holding entit(ies) is also SPV(s)).
This is subject to the relevant tested holding
entity (i.e., immediate, intermediate, or ultimate
holding entity) —

e having effective control (for accounting purposes
based on FRS 110, or equivalent) over the SPV;

e deriving economic benefits from activities carried
out by the SPV; and

e defining the core investment strategies that the
SPV implements.

This is a practical and welcome measure, as it
recognises that SPVs — which in most cases have
no headcount or do not incur much expenditure,
may face difficulties in meeting the ESR on their
own. Allowing the ESR to be tested at the holding
entity level (subject to the above conditions) also
duly recognises the commercial reality that SPVs
are set up to advance the objective of their holding
entity, which is also likely where the economic
substance resides.

Gains from the sale or disposal of foreign Intellectual Property Rights (IPRs)
The tax treatment of gains from the sale or disposal of foreign IPRs is different from that of other foreign

assets and is briefly summarised in the table below:

Qualifying foreign IPRs

Owners of such IPRs are to keep record of gains/
losses of foreign IPRs not subject to tax under the
Modified Nexus Approach.

It is notable that the treatment of foreign IPRs

is different from that of other foreign assets; in
particular the fact that the full amount of the gain
from non-qualifying IPRs will be subject to tax when
the gain is received in Singapore, irrespective of
whether the selling entity has reasonable economic
substance in Singapore.

The FAQ section of the Guide does however
provide a helpful clarification. Specifically, it

Non-qualifying foreign IPRs

covers the scenario where a Singapore resident

is the economic owner of the IPR, but where the
legal owner is a non-Singapore resident. Where the
Singapore resident sells its economic ownership of
the IPR in these circumstances, such gains would
be considered Singapore sourced and therefore not
within the scope of section 10L. Given that many
MNCs operate with IP structures under which legal
and economic ownership is separated — an example
of this would be the many Singapore regional HQs
which hold economic rights to IP for the Asia Pacific
region, with the legal owner situated in an HQ
location outside Singapore — this is a welcome
clarification.
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Foreign tax credit

Foreign tax credit may be claimed within four years
after the year of remittance if the foreign-sourced
disposal gains received in Singapore have been
taxed in the foreign jurisdiction before the gains are
received in Singapore.

While it was generally expected that double taxation
relief would be available, given that disposals of
foreign shares (in particular) are often subject to

tax in other jurisdictions, this is a helpful clarification
for taxpayers and alleviates concerns regarding
potential double taxation of gains.

Administrative Requirements

To ensure that entities keep track of the gains/losses
from disposal of foreign assets and accurately report

their taxes when such gains are received or losses
are utilised in Singapore, the IRAS has provided a
list of information required to be included in the tax
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computations when submitting their annual income
tax returns. Besides tracking the gains/losses and
the related expenses, the required information
includes information on economic substance in
Singapore as well as gains/losses of foreign IPRs
not subject to tax.

Advance Ruling on Adequacy of Economic
Substance

For certainty, a taxpayer can also seek advance
ruling on the adequacy of economic substance
when a proposed sale or disposal of foreign assets
is expected to occur, provided that the proposed
sale or disposal is envisaged to take place within
one year from the date of application. Such ruling
if issued may be valid for up to five YAs, including
the YA relating to the basis period in which the
proposed sale or disposal of foreign assets is
envisaged to take place.




Key takeaways

For MNEs headquartered in or outside Singapore
using Singapore as a platform to invest into
overseas jurisdictions, the additional guidance
relating to Outsourcing Rules and testing of ESR
for SPVs at the holding entity’s level (as discussed
earlier) — offers much needed clarification which
to some extent streamlines the administration of
the ESR test.

In our previous tax alert issue 12, we highlighted
that investment holding entities which carry out
lending activities (e.g., provision of shareholder’s
loans to investee/subsidiaries) may face difficulties
in meeting ESR where they are regarded as non-
PEHE, given that such investment holding entities
would in most cases have minimal operations.
Such holding entities (subject to conditions for
SPVs; see page 4 above) may now be able to have
the ESR tested at the level of their parent/holding
company — which is generally where the substance
resides and hence more likely to meet the ESR.

For Singapore-managed funds that are covered
entities?, it would be necessary to consider the
application of the ESR to the relevant entities
making the disposal of foreign assets. Based on
the Outsourcing Rules prescribed in the Guide,

it is possible that many Singapore-managed

funds — whose core income generating activities
i.e., investment management-related functions are
outsourced to the Singapore fund managers, may
already be able to satisfy the prescribed outsourcing
rules to be considered as having met the ESR.
That said, as we have noted earlier, the “dedicated
resources” criterion under the Outsourcing Rules
may potentially create uncertainties and practical
compliance difficulties for tested entities operating
under an outsourcing model (including Singapore
managed funds). We thus proposed above

(see page 3) that the arm’s length remuneration
paid to outsourced entities be used as a proxy

to satisfy the “dedicated resources” criterion for
ease of administration.

In addition, given that Singapore-managed funds
that are approved under the Singapore Resident
Fund Scheme or Enhanced-tier Fund Scheme are
already required to satisfy substantive economic
conditions (which are indicative of the presence
of real economic activities in Singapore), it is also
hoped that the IRAS or relevant authorities would
soon (given that section 10L comes into operation

effective 1 January 2024) introduce safe harbour
rules to deem qualifying funds to have satisfied
the ESR.

Overall, the Guide provides useful clarifications

on certain key aspects of section 10L, including
industry-specific examples of what constitute the
“core income generating activities” that must be
carried out in Singapore for non-PEHES operating
across various industries. While this should

provide taxpayers with some direction when
applying section 10L to their specific circumstances,
when it comes to substance, precisely how much

is “enough” is still left open to interpretation.

The advance ruling mechanism provides an avenue
for taxpayers to obtain certainty on the tax treatment
of foreign asset sales, however, before embarking
on such applications it is important that taxpayers
first review the substance of their activities to give
themselves the best chance of a positive outcome.
The fact that the substance test only needs to be
met in the year of disposal (as clarified in the FAQS)
should give taxpayers that are not intending to
dispose of foreign assets in the near-term additional
time to address any substance concerns. Having
said that, section 10L looks like it is here to stay and
both existing and contemplated Singapore asset-
holding structures need to be reviewed through

a section 10L lens to ensure the associated risks
are appropriately managed.

How we can help

If you have concerns regarding the potential
impact of section 10L to your business, our sector
specialists would be delighted to discuss with you
further and help you to navigate the new rules.

3 For Singapore-managed investment funds, such funds may not be covered entity for section 10L purpose in the first instance — generally where, by virtue of generally acceptable
accounting principles, the fund entities qualify as investment entities and hence are not required to consolidate the overseas investees under their control, and/or are otherwise not
themselves required to be consolidated by their controlling shareholders in Singapore or outside Singapore.

Tax alertissue 17 | December 2023 n


https://assets.kpmg.com/content/dam/kpmg/sg/pdf/2023/08/taxalert-202312.pdf

Authors

Anulekha Samant

Partner

Co-Head of Real Estate &
Asset Management, Tax
T: +65 6213 3595

E: asamant@kpmg.com.sg

Contactus

Ajay K Sanganeria

Partner

Head of Tax

T: +65 6213 2292

E: asanganeria@kpmg.com.sg

BANKING & INSURANCE

Alan Lau

Partner

Head of Financial Services, Tax
T: +65 6213 2027

E: alanlau@kpmg.com.sg

Mark Addy
Partner

Energy & Natural Resources and

Telecommunications,

Media & Technology, Tax

T: +65 6508 5502

E: markaddy@kpmg.com.sg

Lim Teck Chin

Director

Real Estate & Asset Management, Tax
T: +65 9817 5649

E: teckchinlim@kpmg.com.sg

ENERGY & NATURAL RESOURCES AND TELECOMMUNICATIONS, MEDIA & TECHNOLOGY

Gordon Lawson
Partner

Head of Energy & Natural Resources, Tax

T: +65 6213 2864
E: glawsonl@kpmg.com.sg

INFRASTRUCTURE, GOVERNMENT & HEALTHCARE AND MANUFACTURING

Chiu Wu Hong

Partner

Head of IGH & Manufacturing, Tax
T: +65 6213 2569

E: wchiu@kpmg.com.sg

Toh Boon Ngee
Partner

T: +65 6213 2052

E: btoh@kpmg.com.sg

REAL ESTATE & ASSET MANAGEMENT

Teo Wee Hwee

Partner

Co-Head of Real Estate, Tax, and Head
of Asset Management & Family Office
T: +65 6213 2166

E: weehweeteo@kpmg.com.sg

Andy Baik

Partner

T: +65 6213 3050

E: andybaikl@kpmg.com.sg

Harvey Koenig
Partner
T: +65 6213 7383

E: harveykoenig@kpmg.com.sg

Pauline Koh
Partner
T: +65 6213 2815

E: paulinekoh@kpmg.com.sg

Anulekha Samant

Partner

Co-Head of Real Estate &
Asset Management, Tax
T: +65 6213 3595

E: asamant@kpmg.com.sg

Pearlyn Chew

Partner

T: +65 6213 2282

E: pchew@kpmg.com.sg

Mark Addy

Partner

T: +65 6508 5502

E: markaddy@kpmg.com.sg

Yong Jiahao

Partner

T: +65 6213 3777

E: jiahaoyong@kpmg.com.sg

Agnes Lo

Partner

T: +65 6213 2976

E: agneslol@kpmg.com.sg

Evangeline Hu

Partner

T: +65 6213 2597

E: evangelinehu@kpmg.com.sg

Tax alert issue 17 | December 2023



Contactus

TRANSFER PRICING

Felicia Chia

Partner

Head of Transfer Pricing, Tax
T: +65 6213 2525

E: fchia@kpmg.com.sg

Yong Sing Yuan

Partner

T: +65 6213 2050

E: singyuanyong@kpmg.com.sg

INDIRECT TAX

Elaine Koh

Partner

T: +65 6213 2300

E: elainekoh@kpmg.com.sg

Lee Jingyi

Partner

T: +65 6213 3785

E: jingyilee@kpmg.com.sg

Sharon Cheong

Partner

T: +65 6213 2399

E: sharoncheong@kpmg.com.sg

CORPORATE TAX PLANNING & COMPLIANCE

Mak Oi Leng

Partner

Head of Corporate Tax
Planning & Compliance, Tax
T: +65 6213 7319

E: omak@kpmg.com.sg

TAX GOVERNANCE

Pauline Koh

Partner

T: +65 6213 2815

E: paulinekoh@kpmg.com.sg

Audrey Wong

Partner

T: +65 6213 2010

E: audreywong@kpmg.com.sg

Denis Philippov

Partner

T: +65 6213 2866

E: denisphilippov@kpmg.com.sg

Gan Hwee Leng

Principal Consultant

T: +65 6213 2813

E: hweelenggan@kpmg.com.sg

Lim Geok Fong

Principal Advisor

T: +65 8118 1129

E: geokfonglim@kpmg.com.sg

TAX TECHNOLOGY & TRANSFORMATION

Catherine Light

Partner

T: +65 6213 2913

E: catherinelight@kpmg.com.sg

GLOBAL COMPLIANCE MANAGEMENT SERVICES

Cristina Alvarez-Ossorio
Partner
T: +65 6213 2688

E: cristinaalvarez@kpmg.com.sg

PERSONAL TAX & GLOBAL MOBILITY SERVICES

Murray Sarelius

Partner

Head of Personal Tax &
Global Mobility Services, Tax
T: +65 6213 2043

E: murraysarelius1l@kpmg.com.sg

FAMILY OFFICE & PRIVATE CLIENTS

Teo Wee Hwee

Partner

Head of Asset Management

& Family Office

T: +65 6213 2166

E: weehweeteo@kpmg.com.sg

Barbara Kinle

Partner

T: +65 6213 2033

E: bkinle@kpmg.com.sg

Pearlyn Chew

Partner

T: +65 6213 2282

E: pchew@kpmg.com.sg

Garren Lam

Principal Advisor

T: +65 9728 1502

E: garrenlam@kpmg.com.sg

MANAGED SERVICES

Larry Sim

Partner

Head of Managed Services, Tax
T: +65 6213 2261

E: larrysim@kpmg.com.sg

Tax alert issue 17 | December 2023 E



Contactus

PROPERTY TAX & DISPUTE RESOLUTION

See Wei Hwa

Partner

T: +65 6213 3845

E: wsee@kpmg.com.sg

R&D AND INCENTIVES ADVISORY

Lee Bo Han

Partner

T: +65 6508 5801

E: bohanlee@kpmg.com.sg

Leung Yew Kwong
Principal Advisor
T: +65 6213 2877

E: yewkwongleung@kpmg.com.sg

TAX — DEALS, M&A

Adam Rees

Partner

T: +65 6213 2961

E: adamrees@kpmg.com.sg

BASE EROSION AND PROFIT SHIFTING (BEPS)

Harvey Koenig

Partner

T: +65 6213 7383

E: harveykoenig@kpmg.com.sg

INDIA TAX SERVICES

Bipin Balakrishnan

Partner

T: +65 6213 2272

E: bipinbalakrishnan@kpmg.com.sg

US TAX SERVICES

Andy Baik

Partner

Head of US Tax Desk

T: +65 6213 3050

E: andybaikl@kpmg.com.sg

About our tax alerts

Andy Baik

Partner

T: +65 6213 3050

E: andybaikl@kpmg.com.sg

Joon Choi

Principal Advisor

T: +65 6508 5636

E: joonchoil@kpmg.com.sg

Nicole Li

Principal Advisor

T: +65 6213 3388

E: nicolelid@kpmg.com.sg

KPMG'’s tax alerts highlight the latest tax developments, impending change to laws or regulations, current practices and potential
problem areas that may impact your company. As certain issues discussed herein are time-sensitive, it is advisable to make plans

accordingly.

Tax alerts are issued exclusively for the information of clients and staff of KPMG Services Pte. Ltd. and should not be used or relied
upon as a substitute for detailed advice or a basis for formulating business decisions. Read more of KPMG in Singapore's insights and

perspectives here.

KPMG

12 Marina View, #15-01
Asia Square Tower 2
Singapore 018961

T: +65 6213 3388

F: +65 6225 0984

E: tax@kpmg.com.sg

in f

For more details on our tax services, please click here.

Singapore Tax Firm of the Year — International Tax Review Asia-Pacific Tax Awards 2022, 2023

Singapore Tax Disputes Firm of the Year — International Tax Review Asia-Pacific Tax Awards 2021, 2022, 2023
Singapore Tax Policy Firm of the Year — International Tax Review Asia-Pacific Tax Awards 2023

Regional Tax Compliance and Reporting Firm of the Year — International Tax Review Asia-Pacific Tax Awards 2023
Diversity & Inclusion Firm of the Year — International Tax Review Asia-Pacific Tax Awards 2023

© 2023 Copyright owned by one or more of the KPMG International entities. KPMG International entities provide no services to clients.

All rights reserved.

KPMG is a global organization of independent professional services firms providing Audit, Tax and Advisory services. KPMG is the
brand under which the member firms of KPMG International Limited (“KPMG International”) operate and provide professional services.
“KPMG” is used to refer to individual member firms within the KPMG organization or to one or more member firms collectively.

© 2023 KPMG Services Pte. Ltd. (Registration No: 200003956G), a Singapore incorporated company and a member firm of the KPMG
global organization of independent member firms affiliated with KPMG International Limited, a private English company limited by
guarantee. All rights reserved.



https://www.linkedin.com/company/kpmg-singapore
https://www.facebook.com/kpmgsg
https://home.kpmg/sg/en/home/services/tax.html
https://home.kpmg/sg/en/home/insights.html

