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Judgments

London Steam Ship Owners Mutual Insurance Association Ltd v Kingdom of Spain
and another

Arbitration - Award - Enforcement of award - Reliance on English law and arbitration clause - Discretion of
court - Claimant seeking to enforce arbitration award in its favour - Defendants opposing application on
grounds of jurisdiction, sfafe immunity, and as matter of discretion - Whether arbitration tribunal having
jurisdiction - Whether defendants having state immunity - Arbitration Act 1996, s 66, 67, 72 - State lmmunity
Act 1978, s 9

Constìtutional law - Foreign sovereign sfafe - lmmunity from suit - Conflict of laws - Jurisdiction - Claimant
seeking to enforce arbitration award in its favour - Defendants opposing application on grounds of

jurisdiction, state immunity, and as matter of discretion - Whether defendant state entitled to rely on immunity
- Whether arbitration tribunal having jurisdiction - Arbitration Act l99O s 66, 67, 72 - State lmmunity Act
1978, s 9

[2013] EWHC 3188 (Comm), 2013-368, 2013-920, (Transcript)

QBD, COMMERCIAL COURT

HAMBLEN J

3,4,7,8, 9, 10, 14,22 OCTOBER 2013

22 oCTOBER 20r3

This is a signed judgment handed down by the judge, with a direction that no further record or transcript
need be made pursuant to Practice Direction 6.1 to Pt 39 of the Civil Procedure Rules (formerly RSC Ord 59,
r (1Xf), Ord 68, r 1). See Practice Note dated 9 July 1990, [1990]2 All ER 1024.

C Hancock QC, C Tan and T Corby for the Claimants

J Smouha QC and A Dilnot for the Defendants

lnce & Co LLP; K&L Gates LLP

HAMBLEN J:

INTRODUCTION

[1] ln November 2002 M/ï .PRESTIGE" ("the vessel") was on a voyage from St Petersburg to the Far East
carrying 70,000 tonnes of fuel oil.

[2] On 13 November 2002 the vessel suffered damage from a storm surge 28 miles from Cape Finisterre
and began to list significantly. A distress call was sent to the Spanish authorities but salvage attempts over
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the following days were unsuccessful. On l9 November 2OO2lhe vessel broke in two and sank.

[3] The resulting oil spillage was an ecological disaster severely polluting the Atlantic coasts of Cantabria
and Galicia. lts effects spread as far as France where thirteen administrative departments from the western
coastal area were affected. Cleaning up after the spill required extensive resources and took years.

[4] ln late 2002 criminal proceedings were instituted in Spain against the Master, Chief Officer and Chief
Engineer and Mr Lopez-Sors, the Spanish ofücial who had ordered the vessel to sail away from the coast
("the Spanish proceedings").

[5] ln or about June 2010, at the conclusion of the investigatory stage of the criminal proceedings, civil
claims were brought against the owners of the vessel, Mare Shipping lnc ("the Owners"), on the grounds of
its vicarious liability, and also against the Owners' protection and indemnity ("P&1") insurers, the London
Steamship Owners Mutual lnsurance Association Limited ("the Club"). These claims were brought under art
117 of the Spanish Penal Code 1995 ("the Penal Code") (which provides an injured party with a direct right of
action against an insurer in certain circumstances) and the Convention on Civil Liability ('CLC-) in respect of
the damage caused by the loss of the vessel. Claims were brought by several separate legal entities,
including the State Administration of Spain ("Spain"), the Spanish Public Prosecutor and two autonomous
Spanish territorial entities, Galicia and (although there was a dispute about this) Arteixo. The claims brought
in June 2010 by the Spanish entities were for just under Eurl billion. However, that amount has now
increased to approximately Eur4.3 billion. At about the same time, the Republic of France ("France") and a
number of local French government entities and organisations joined the Spanish criminal proceedings
claiming that the Club was civilly liable under the CLC and art 117 of the Penal Code. France's claim is for
approximately Eu167.5 million.

[6] The Club acknowledges its CLC liability. The CLC broadly imposes strict liability (subject to certain
limited exceptions) on the owners of ships to compensate persons who suffer oil pollution damage, as
defined. To ensure that a ship owner is in a position to meet his obligations under the CLC he is obliged to
arrange insurance up to his CLC limit (in this case SDR 18,884,400). ln this case, the Club was the Owners'
CLC insurer. The CLC provides for direct action against the CLC insurer, but only up to the amount of the
CLC Fund: Article Vll.8 of the CLC. The amount of the CLC Fund for this incident, which was constituted in
Spain on 28 May 2003 (at the then exchange rate), is 8ur22,777,986.

[7] ln relation to the non-CLC claims the Club's position is that the civil Claimants are bound by the terms of
the contract of insurance contained in the Club Rules to bring those claims in arbitration and by the English
law clause in those Rules. Further, they are bound by any contractual defences available to the Club,
including the "pay to be paid" clause (r 3.1) and that upon the proper application of the "pay to be paid"
clause, the Club has no liability.

[8] The Club has accordingly played no part in the Spanish proceedings. lt did, however, commence London
arbitration proceedings seeking negative declaratory relief in respect of any non-CLC liability to Spain and
France. The references against each Respondent proceeded separately but the same tribunal (constituted of
Mr Alistair Schaff QC) was appointed in each case. Neither Spain nor France participated in the arbitrations.

[9] ln awards dated 13 February 2013 (Spain) and 3 July 2013 (France), the tribunal upheld most of the
Club's claims for negative declaratory relief in respect of any non-CLC liability. Declarations were granted
that Spain/France were bound by the arbitration clause in the Club's Rules to refer the civil claims being
brought in Spain to arbitration; that actual payment of the insured liability by the insured member is a
condition precedent to the Club's liability pursuant to the "pay to be paid" clause in the Club Rules; that in the
absence of such prior payment the Club is not liable to France/Spain in respect of the claims, and that the
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Club's liability shall, in any event, not exceed the amount of US$1,000,000,000 (US Dollars One Billion).

fl 0l The Club now seeks permission pursuant to s 66 of the Arbitration Act 1996 ("the Act") to enforce the
two arbitration awards as judgments and/or to have judgments entered in their terms.

fl ll France and Spain (together "the Defendants") resist the s 66 application as a matter of jurisdiction, on
the grounds that they have state immunity, and as a matter of discretion.

fl 21 They have also brought their own applications challenging the substantive jurisdiction of the tribunal
pursuant to s 67 and/or s 72 of the Act on the grounds that they are not bound by the arbitration agreement
as their direct action rights are in essence independent rights under Spanish law rather than contractual
rights, non-arbitrability and (in relation to France only) waiver.

[13] The trial of the Spanish proceedings took place between 16 October 2012 and 10 July 2013. Judgment
is expected in November 2013 and the present applications have been brought on before the court on an
expedited basis, at the Club's behest.

fl41 The hearing of the applications took seven days. I heard oral evidence from Spanish law experts,
Professor Andrés Betancor for the Defendants and Dr Ruiz Soroa and Mr Fajardo for the Club; French law
experts, Mr Grelon for France and Mr Gautier for the Club; and factual witnesses Mr lrurzun Montoro for the
Defendants and Dr Ruiz Soroa for the Club.

[15] Both parties made extensive written submissions and I have drawn on those submissions, with
adaptations and amendments, in preparing this judgment, particularly in relation to matters of common
ground and in setting out the parties' arguments.

THE FACTUAL BACKGROUND

The insurance contract

fl61 ln the year commencing 20 February 2002,1he vessel was entered with the Club in respect of P&l and
FD&D cover. The P&l contract of insurance ("the contract") was evidenced by a Certificate of Entry by which
the Club agreed to provide P&l cover for the Owners and Managers (Universe Maritime Ltd) of the vessel in
respect of, inter alia pollution liabilities up to a maximum aggregate amount of US$1 billion.

[17] The contract was subject to the Club's Rules of Class 5 - Protecting and lndemnity ("the Rules"). The
Rules included the usual P&l "pay to be paid" clause and incorporated the Marine lnsurance Act 1906.

[18] The most material provisions of the Rules are as follows:

"RULE 1 INTRODUCTORY

1.2 All insurance afforded by the Association within this Class is by way of indemnity and all contracts relating thereto
shall be deemed to ¡ncorporate the provisions of these Rules, save insofar as those provisions are varied by any
special terms which have been agreed pursuant to these Rules . . .; all such contracts and these Rules shall be
governed by Engllsh law and shall be subject to the provisions of the Marine lnsurance Act 1906 and any statutory
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modifìcations thereof.

'1.3 . . . whatever insurance is afforded by the Association within this Class shall always be subject to the provisos,
warranties, conditions, exceptions, limitations and other terms set out in the remainder of these Rules.

RULE 3 RIGHT TO RECOVER

3.'1 lf any Member shall incur liabilities, costs or expenses for which he is insured, he shall be entitled to recovery from
the Association out of the funds of th¡s Class,

PROVIDED that:

3.1.1 actual payment (out of monies belonging to him absolutely and not by way of loan or otherwise) by the Member of
the full amount of such liabilities, costs and expenses shall be a condition precedent to his right of recovery;
[hereinafter'the pay to be paid clause']

RULE 9 RISKS COVERED

9.1 Subject to any special terms which may be agreed in writing, a Member is insured in respect of each ship entered
by him in this Class against the risks set out in rule 9.2 - 9.28,

PROVIDED that such risks arise:

9.1 .1 in respect of the Member's interest in such ship; and

9.1 .2 in connection with the operation of such ship by or on behalf of the Member; and

9.1.3 out of events occurring during the period of entry of such ship.

9.15 Pollution:

9.15.1 Liabilities,costsandexpensessetoutinrule9.lS.'1.1 -9.l5.l.4totheextentthattheyaretheresultof the
discharge or escape from an entered ship of oil or any other polluting substance, or the threat of such discharge or
escape, namely:

9.15.f .1 Liability for loss, damage or contamination

9.15.1.3 The costs of measures reasonably taken (or taken in compliance with any order or direction given by any
government or authority) for the purposes of avoiding the threat of or minimising pollution, and liability incurred as a
result of such measures

RULE 1I LIMITATIONS OF COVER

I I .3 Recovery shall be limited to a maximum of US$1,000,000,000 (US Dollars One Billion) any one occurrence in
respect of any one entered ship in respect of oil pollution liability including fines, costs and expenses and clean-up and
damages payable to any other person as may arise in respect of oil pollution liability whether under rule 9.1 5 (Pollution)
. . . or any other sections of rule g or any other Rule or combination thereof.

RULE 43 JURISDICTION AND LAW
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43.2 Save for matters referred to in rule 43.1 [relating to security] and subject to rule 33.4 [relating to Overspill Claims],
if any difference or dispute shall arise between a Member and the Association out of or in connection with these Rules,
or out of any contract between the Member and the Association, or as to the rights or obligations of the Association or
the Member there under, or in connection therewith, or as to any other mafter whatsoever, such difference or dispute
shall be referred to Arbitration in London before a sole legal Arbitrator and the submission to Arbitration and all the
proceedings there under shall be subject to the provisions of the Arbitration Acts 1950, 1979 and 1996 and any
Statutory modifìcation or re-enactment thereof, and to English law. ln any such Arbitration, any matter decided or stâted
in any Judgment or Arbitration Award (or in any Reasons given by an Arbitrator or Umpire for making the Award)
relating to proceedings between the Member and any third party shall be admissible in evidence. No Member may
bring or maintain any action, suit or other legal proceedings against the Association ¡n connection with any such
difference or dispute unless he has first obtained an Arbitration Award in accordance with this Rule." ["The arbitration
clause"l

THE CASUALTY

[f 9] ln May 2002, the vessel was chartered from Owners to Crown Resources AG for a period time charter
of 1601240 days. On 31 October 2002, she sailed from St Petersburg with a cargo of fuel oil bound for the
Far East via Gibraltar.

[20] On or around 13 Novembet 2002, the Vessel began to experience serious difficulties, suffered some
damage and began to list significantly. A distress call was sent to the Spanish authorities, seeking
assistance.

[21] Salvage attempts were unsuccessful. On 19 November 2002 at about 08:00hrs local time, the Vessel
broke into two. Later that day, she sank and was declared and accepted as a total loss with effect from 20
November 2002.

[22] As a result of the casualty extensive oil pollution was caused, requiring substant¡al clean ijp operat¡ons
and resulting in widespread and significant damage to both Spanish and French coastlines.

THE CRIMINAT PROCEEDINGS

[23] f n lale 2002 criminal proceedings were instigated in Spain aga¡nst, amongst others, the Master, Chief
Officer and Chief Engineer of the vessel.

[24] On 28 May 2003 the Club constituted a compensation fund of 8ur22,777,986 pursuant to its obligations
as l¡ab¡lity insurer of the Owners and Managers under the CLC Convention.

[25] ln November 2005, France initiated proceedings in the Bordeaux D¡strict Court against the Owners, the
IOPC Fund and the Club seeking damages of Eur67,499,153.92 as a result of the pollution damage caused
to France.

[26] ln November 2006, France initiated proceedings before an investigating magistrate in the Brest
Criminal Court. Those proceedings were against persons unknown ie against anybody likely to have
committed any relevant offence.

l27l On 5 May 2010, the Criminal Court of Corcubión formally declared the investigative stage of the
proceedings closed and ordered any Claimants to serve accusation pleadings. Following that order, Spain,
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the Public Prosecutor, and each other Claimant in the case filed separate accusation pleadings.

[28] On 30 July 2010, the Magistrates' Court No 1 of Corcubión ordered the commencement of the oral
proceedings stage, with trial to take place in the Provincial Court of La Coruña. By order dated 28 November
201 1, the proceedings were formally transferred to the Coruña Court.

[29] The oral trial took place between 16 October 2012 and 10 July 2013. Judgment on criminal and civil
liability is expected in November 2013.

[30] ln broad terms, it is alleged in the Spanish proceedings that the loss was suffered because the vessel
was unseaworthy; the Master, Chief Officer and Chief Engineer were deliberately obstructive and
uncooperative with the Spanish authorities; the vessel was overloaded, and the Master was negligent in
counter-flooding the wing tanks of the vessel in an attempt to correct the list. The Master and Owners deny
these allegations. They further say that all but a fraction of the loss was caused by the decision of the
Spanish authorities to start the vessel's engines and send her out to sea, rather than sending her to a port of
refuge. lf the vessel had not been sent out to sea, they say, the pollution damage would have been minimal
(if there had been any at all).

THE CIVIL CLAIMS MADE IN THE CRIMINAL PROCEEDINGS

[31] Various civil claims have been brought in the Spanish proceedings. ln Spain, a party who is criminally
liable will also be civilly liable for harm done by the criminal act, in accordance with the general (civil)
principle that a party who does harm to another by a wrongful act is liable to compensate that other.

[32] Claims are brought by the Spanish State Lawyer and by the Public Prosecutor on behalf of Spain. By
the end of the trial the quantum of claims brought on behalf of Spain was Eur4,328,1 30,000.

[33] Claims are also brought by France. Those claims are for Eur67,500,905.92. The civil claims brought in
Bordeaux have been stayed pending determination of these claims in the Spanish proceedings.

[34] Other parties have also claimed that they suffered loss by reason of the casualty. These can be divided
into four main categories:

i) Those persons who entered into subrogation agreements with Spain whereby the State paid
out the alleged claim and pursued the claim in its own name. By the end of 2009, Spain was
subrogated to all the damages suffered by any Spanish public entity (with one or possibly two
exceptions).

ii) Those persons who have maintained civil claims separately to Spain and France. lncluded in
this category is the Xunta de Galicia (claiming 8ur1,275,458 in respect of a future
disbursement). Spain says that the Ayuntamiento de Arteixo ("Arteixo") falls into this category
but the Club disputes this.

iii) Those persons who have made allegations of criminal liability, but no allegations or claims of
civil liability against the Club in their favour. lt is common ground that the Ayuntamiento de O
Grove falls into this category. The Club maintains that Arteixo also falls into this category but
Spain disputes this.
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iv) Those persons, who initially made civil liability claims against the Club but, by reason of their
non-representation at the trial, are taken to have waived their claims. These Claimants include
the Comunidad Autonoma del Pais Vasco, the Diputacion Foralde Gipuzkoa, the Diputacion
Foralde Bizcaya, the Ayuntamiento de Donostia/San Sebastian, the Diputacion Provincialde A
Coruña (though, in any event, these parties have been compensated by the State and the
State has been subrogated to their claims).

T H E AR B I T RATION PROCEEDINGS

[35] The Club commenced arbitration against the "Kingdom of Spain" by Notice of Arbitration dated 16
January 2012 and against France by Notice of Arbitration dated 16 January 2012. Although Spain does not
accept that the "Kingdom of Spain" was the correct Respondent it accepts, for the purpose of these
proceedings only, that it will not assert that by failing to name Spain as a party to the arbitration the Club has
failed to obtain an award against it.

[36] Neither Spain nor France agreed to the appointment of an arbitrator. Accordingly, the Club applied for
and obtained orders from the court pursuant to s 18 of the Act, constituting the respective tribunals.

[37] The references proceeded (separately but with the same tribunal appointed in each case).

[38] ln each reference, the Club contended that the Respondent was bound by the terms of the Club Rules,
including the arbitration clause and the contractual defences available to the Club and sought declarations
accordingly.

[39] These included a declaration that the Club was not liable to the Respondent by reason of the "pay to be
paid" clause in the P&l Rules. As a matter of English law it is well established that this clause operates as a
complete defence to a claim if the liability in question has not been discharged by the insured member, since
such discharge is a condition precedent to the insured member being indemnified by the Club - see lhe
"Fanti" and "Padre lsland" [1991]2 AC 1, [1990] 2 All ER 705, [1990] 2 Lloyd's Rep 191.

[40] The tribunal invited Spain and France to participate in the proceedings. However, neither Respondent
took part and the matter proceeded unopposed (though all documents were served upon the Respondents at
every stage).

[41] Separate hearings took place in January 2013 (the Spain reference) and June 2013 (the France
reference). ln each case, the Respondents were given a final opportunity to participate following the close of
the hearing but they declined.

[42] The tribunal upheld the majority of the Club's claims in both references. The award in respect of the
claim against the Spain is dated 13 February 2013. The award in respect of the claim against the French
State is dated 3 July 2013.

[43] The relief granted in each case was substantially identical. The following relief was granted:

"A) . . . as regards all claims arising out of the loss of the M/T PRESTIGE and the resulting loss and damage which are
currently brought in Spain by the Respondent against the Claimant by way of alleged direct public liability under the
Spanish Penal Code:
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1 ) the Respondent is bound by the arbihation clause contained in rule 43.2 of the Club's Rules and such claims must
be referred to arbitration in London;

2)(i) Actual payment to the Respondent of the full amount of any insured liability by the Owners andior Managers (out
of monies belonging to them absolutely and not by way of loan or otherwise) is a condition precedent to any direct
liability of the Claimant to the Respondent in consequence of the 'pay to be paid clause' contained in rule 3.1 ; and
accordingly

(¡i) Pursuant to the 'pay to be paid clause' and in the absence of any such prior payment, the Claimant is not liable to
the Respondent in respect of such claims."

[44] ln addition, in the award against Spain the following further declaration was made in the light of the
quantum of the asserted claims:

"3) the Claimant's liability to the Respondent shall, in any event, not exceed the amount of US$1,000,000,000 (US
Dollars One Billion).

B) . . . the Respondent shall bear and pay the Claimant's costs of this reference and the tribunal's costs of this
reference and this Award, and shall reimburse the Claimant for the tribunal's costs if they have been borne in the first
instance by the Claimant."

THE /SSUES

[45] The ma¡n issues which arise for determination are as follows:

"ln relation to the Defendants' applications under ss 67 and72 of the Act:

i) What is the proper characterisation of the claims?

ii) Are the claims arbitrable?

iii) Has there been a waiver of the r¡ght to arbitrate France's claims?

ln relation to the applications under s 66 of the Act:

iv) Does the court have no jurisdiction on the grounds of state immunity?

v) lf it has jurisdiction, should the court grant the applications as a matter of discretion?"

[46] The Defendants contended that the issue of state immunity should logically be determined first since if
the court has no jurisdiction then that is the end of the matter. However, the state immunity issue is closely
bound up with the question of characterisation and it is convenient to consider that first. I accordingly
propose to address the issues in the order set out above.

(1) What /s lhe Proper Characterisation Of The Claims?

English Law
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[47] The leading modern authority is the decision of the Court of Appeal, upholding (in the relevant part) the
decision of Moore-Bick J, in Through Transport Mutual lnsurance Association (Eurasia) Ltd v New lndia
lnsurance Co (The Hari Bhum) (No 1) [199112 AC 1, t1990] 2 All ER 705, [1990] 2 Lloyd's Rep 191
(Moore-Bick J) and [2005] 1 Lloyd's Rep 67 (CA).

[48] ln that case the court considered the characterisation, according to English conflicts of laws principles,
of a claim brought by New lndia Assurance, as an injured third party, against an insolvent insured's insurer
pursuant to the Finnish lnsurance Contracts Act 1994 ("the Finnish Act") which gave such a third party the
right to proceed directly against the insurer.

[49] According to the Court of Appeal (and Moore-Bick J at first instance), there were two possible
characterisations available:

i) The third party was seeking to enforce a contractual obligation derived from the contract of
insurance; or

ii) The third party was advancing an independent right of recovery under the relevant statute

[50] The proper approach was set out by Moore-Bick J in his judgment at 16 in a passage with which the
Court of Appeal expressed their entire agreement at 57:

"16 The issue in the present case is whether New lndia is bound by the arbitration clause which in turn depends on
whether it is seeking to enforce a contractual obligation derived from the contract of insurance or an independent right
of recovery arising under the lnsurance Contracts Act. lf in substance the claim is independent of the contract of
insurance and arises under the Finnish legislation simply as a result of its having a right of action against an insolvent
insured, the issue would have to be characterised as one of statutory entitlement to which there may be no direct
equivalent in English law. ln that case the issue would in my view have to be determined in accordance with Finnish
law. lf, on the other hand, the claim is in substance one to enforce against the insurer the contract made by the
insolvent insured, the issue is to be characterised as one of obligation. ln that case the court will resolve it by applying
English law because the proper law of the contract creating the obligation is English law: see Adams v National Bank of
Greece."

[51] As explained in para 58 of the Court of Appeal judgment, the question is what is the substance of the
claim. ls it in substance a claim to enforce the contract, or is it in substance a claim to enforce an
independent right of recovery?

[52] This involves a consideration of the nature of the right as a matter of the relevant foreign law, but the
question of characterisation is a question for the English court applying English conflicts of laws principles -
see Moore-Bick J's judgm enl in Through Transport al ll; Briggs, The Conflict of Laws (2nd ed; 2008) at p 9;
Cheshire and North (14th ed; 2008) at p 43.

[53] ln the Through Transport case both Moore-Bick J and the Court of Appeal held that the direct right of
action conferred under the Finnish Act was in substance a right to enforce the contract.

SPANISH LAW

The Experts
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[54] The expert for Spain/France was Professor Betancor, a public law professor at Pompeu Fabra
University in Barcelona with a particular expertise in environmental law.

[55] The expert for the Club was Dr ruiz Soroa, a practising lawyer with particular expertise in maritime law
and marine insurance.

[56] Dr Ruiz Soroa acts for the Master and the Owners in the Spanish proceedings, whose defence is
funded by the Club under their FD&D cover. The Club can therefore be regarded as his ultimate client and to
that extent he was not an independent witness.

[57] I accept that this means that his evidence has to be approached with caution and I also accept that
some criticism can be made of the selective nature of parts of his reports, or at least of his failure to make
clear the selectivity involved. However, having carefully considered his evidence, on which he was
extensively cross examined, I am satisfied it reflects his genuinely held opinions and was not influenced by
his role in the Spanish proceedings and his relationship with the Club. He was throughout able to explain
why he held the opinions that he did. There was in fact much common ground between the experts, but to
the extent that there was disagreement I consider that those differences must be resolved by reference to
the quality and cogency of the evidence they gave rather than their relative independence.

Ihe Sources Of Spanish Law

[58] The experts agreed that only multiple consistent decisions of the Supreme Court constitute binding
case law. However, although multiple judgments by lower courts do not have binding value, they do have
informative and instructive value with regard to the contents of Spanish law.

The Relevant Statutory Provisions

[59] The statutory regime relevant to marine insurance contracts may be summarised as follows

i) The 1885 Commercial Code governs, amongst other contracts, contracts of marine
insurance.

ii) The 1980 lnsurance Contract Act ("the '1980 Act") governs various types of contract, being
those not covered by other specific legislation. Such contracts are governed mandalorily by the
1980 Act by reason of s 2 of that Act.

iii) Marine insurance contracts, as a category of contract covered by a specific statute (ie the
Commercial Code), are not governed mandatorily by the 1980 Act, save for rules of public
order. The fact that the 1980 Act applies in a "subsidiary" manner to marine insurance is
reinforced by s 44 of the 1980 Act, which provides that large risks, including marine insurance
contracts, are not subject to art 2.

[60] As the experts agreed, Spanish law recognises the application of the principle of contractual freedom to
marine insurance, and P&l insurance is a form of marine insurance.

[61] The key provisions addressing the liability of insurers to compensate injured third parties under the
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'1980 Act are arts 73 and, in particular, art 76 which provide that

"Article 73 [Object of civil liability insurance. Limits]

By means of civil liability insurance the insurer undertakes within the limits determined by the Law and the contract to
cover the risk of emergence for the insured of an obligation to compensate a third party for damages and losses
caused by an event covered by the contract when the insured has civil liability for the consequences of the same,
accordingtolaw....

Article 76 [Direct action against civil liability insurer and the insurer's right to action for recovery]

The injured or aggrieved party or their heirs shall be entitled to a direct action against the insurer to demand of him the
fulfilment of the obligation to compensate, without prejudice to the insurer's right to recover from the insured in the
event that the damage or injury to the third-party was caused by the wilful misconduct of the insured. Direct action shall
be exempt from the defences that the insurer may have had in respect of the insured. The insurer may, however, allege
that the injured party is exclusively liable and may also raise the personal defences he may have in respect of the
injured party. For the purposes of bringing direct action, the insured shall be obliged to inform the injured third party or
their heirs of the existence of an insurance contract and the content of the same."

[62] Civil claims can also be brought in criminal proceedings and there is a specific section of the Penal
Code (Ch ll) headed "On persons liable under Civil Law". The most relevant provisions are as follows:

'Article 109

1. Perpetration of an act defìned as a felony or misdemeanour by Law shall entail, pursuant to the provisions contained
in the laws, repairing the damages and losses caused thereby.

2. ln all cases, the party damaged may opt to sue for civil liability before the Civil Jurisdiction.

Article 1 16

I . All persons held criminally accountable for a felony or misdemeanour shall also be held liable under Civil Law ¡f the
fact gives rise to damages or losses. lf two or more persons are responsible for a felony or misdemeanour, the Judges
or Courts of Law shall set the proportion for which each one must be held accountable . . . .

Article 117

lnsurers that have underwritten the risk of monetary liabilities arising from use or exploitation of any asset, company,
industry or activity when as a consequence of a fact foreseen in this code, an event takes place covered by the risk
insured, shall have direct civil liability up to the limit of the legally established or contractually agreed compensation,
without prejudice to the r¡ght to bring an action for recovery against who such may be appropriate.

Article 120

The following persons shall be held civilly liable, failing those held criminally accountable:

4. Natural or legal persons dedicated to any kind of industry or commerce, for felonies or misdemeanours their
employees or ass¡stants, representatives or manâgers may have committed in the carrying out of their obligations or
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servrces

[63] lt was common ground between the experts that the direct action contemplated in art 117 oÍ the Penal
Code has the same nature and regime as that contemplated in art 76 of the 1980 Act. As explained by Dr
Ruiz Soroa in evidence, the nature of the art 1 17 right is treated as a manifestation in the criminal sphere of
the right given by art76. They are both civil liability rules, as Professor Betancor confirmed in evidence.

The Legal Nature Of The Direct Action ln Spanish Law

[64] The experts were agreed that the Judgment of the Provincial Court of Madrid dated 16 October 2012
("the Madrid Judgment") is a correct exposition of Spanish law on this point, and I so find.

[65] The Madrid Judgment included the following:

"1. Civil liability insurance which is regulated by lnsurance Contract Law (LA LEY 1957/1980) within the area of
insurance against damage in Articles 73 to 76 can be defined as the insurance by which the insurer is obligated to
cover the risk of having an encumbrance placed on the assets of the insured party due to the creation of an obligation
to indemnify derived from its civil liability. This civil liability could arise from the non-malicious, malicious, or negligent
(civil or criminal behaviour of the insured party (or the people for whom it is civilly liable).

. . . the direct action of a wronged third party against the insurer, for it to indemnify the damage caused, within the
coverage of an insurance policy, was consistently recognized by case law . . . . The exercise of this action even
became allowed to be admitted by the wronged party against the insurer in criminal procedures in which an act is being
tried that has the nature of a criminal infraction which the insured party causes and from which civil liability is derived
that is covered by the insurance policy . . . . At a legislative level the cited direct act¡on of the wronged third party
againsi the insurer was . . . generally established in article 76 of Law 50/1980 dated I October (LA LEY 482 regarding
insurance policies (BOE number 250 dated 17 October'1980; 'The wronged third party or its inheritors will be able to
take direct action against the insurer to demand that they comply with the obligation to indemnify'). lt should be
emphasised that this direct action of the wronged third party against the insurer can be exercised both within civil and
criminal jurisdictions (if the accident covered by the insurance has a criminal nature and the insured party is criminally
liable).

ll. ln principle, for the direct action of the wronged third pârty against the insurer to be successful, it is essential that if it
was exercised by the insured party against the insurer, that ¡t was also successful. However this general rule has two
clear exceptions in Article 76 of the lnsurance Contiact Law (LA LEY 1957/1980), in which, despite the fact that the
insurer is not obligated to indemnify the insured party for the accident that occurred, nevertheless, it is obligated to
indemnify a wronged third party when the direct action is exercised by them. Of course, in these two cases, the insurer
is granted the right to a recovery action against the insured party in order to recover the amount of money with which
the wronged third party was indemnified.

The fìrst of these two except¡ons is when the damage caused to the wronged third party is due to the malicious
behaviour of the insured party . . . .

The second of these two exceptions is when the insurer is obligated to pay the indemnity to the wronged third party
because it is prevented from bringing up to challenge them, in their exercise of this direct action, any exception that ¡t
would have otherwise been able to bring up to challenge the insured party . . . .

So, when faced with a wronged third party who exercises such direct action, the insurer can oppose all the 'defences'
that it deems convenient, and specifically, those referring to the lack of facts constituting the third party's right (which
should be operative even when they have not been alleged by the insurer, if the Judge believes that these facts
constitut¡ng the right of the Claimant have not been proven, then the action thât is being exercised would not have been
brought about, and would be inexistent). These'defences'or exceptions in a broad sense are the following:

a) lnexistence of a civil liability insurance policy between the insurer and the insured pârty or the extinguishing of this
contractual legal relationship.
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b) The absence of the right of the wronged th¡rd party to compensation, due to the absence of one or more of the
requirements necessary for the civil liability of the insured party to be relevant with respect to the wronged third party.

c) The right of the third party is outside the coverage of the insurance policy: the objective limits to the insurancæ
policy's coverage will determine the substantiâl contents of the insurer's obligation, such that the right of the wronged
third party will have been produced with respect to the insured party, but this is exclusively covered by the insurer
against the creation of the obligation to indemnifu for acts established in the policy the results of which are civilly liable;
This is deduced from the formation of Article 76 of Law 50/1980, dated B October, regarding lnsurance Contracts (LA
LEY 1957/'1980) which follows precisely from the precept that said that the wronged party will have the ability to take
'direct action against the insurer in order to demand from it compliance with the obligation to indemnify, within the limits
established by applicable regulations, in the case of obligatory insurancæ, or due to the contract, in the case of
voluntary insurance' (Article 10B of the Draft Bill of 1 969), a paragraph that was eliminated in the subsequent Draft Bill
(Article 76 of the Draft Bill of 1970) because its contents were considered obvious, and therefore its declaration
unnecessary. lt is also deduced from the need for it to be related to the first sentence of Article 76, which grants the
wronged third party or its inheritors the action to demand from the insurer compliance with its obligation to indemnify,
with Article 1, which reduces the obligation to indemnify on the part of the insurer up to the 'limits agreed upon', and
which Article 73, which also adheres to this obligation, on the part of the insurer, to indemnify up to the 'limits
estâblished in the Law and in the policy'.

The insurance coverage comes to be contractually defined by the clauses delimiting the insured risk and by the limiting
clauses of the right of the insured party to charge the indemnity produced by the accident, where both the former (those
that delimit risk) and the latter (those limiting the rights of the insured party) can be challenged by the insurer, when
faced by a wronged third party who exercised direct act¡on.

Lastly, there are the exceptions in a str¡ct sense that are unchallengeable by the insurer when a wronged third party
exercises direct action, and which are none other thân those that refer to acts, or more specifically omissions, of the
insured party that are legally tied to the release of the obligation of the insurer to indemnify the insured party when an
accident occurs or â reduction of the amount of indemnification. They are exceptions based on the behaviour of the
insured party, since the subjective valuation of the behaviour of the insured party is irrelevant for the purposes of the
direct action of the wronged third party against the insurer. Only these exceptions are unchallengeable by the insurer
with respect to the wronged third party. And, even without making an exhaustive list of them, the following can be
identified:

a) Failure to comply with the duty of the declaration of risk by the pâi'ty who took out the insurance policy, both before
the conclusion ofthe policy (Article 10 of Law 50/1980 dated I October, for lnsurance Contracts (LA LEY 1957/1980)
and while the legal relationship is in force (Articles 11 LA LEY1957/1980) and 12 of Law 50/1980, dated B October,
regarding lnsurance Contracts (LA LEY 1957/1980))

b) Suspension of coverage of the insurance due to failure to pay the premiums (Article 1 5 of Law 50/1980, dated I
October, regarding lnsurance Contrâcts (LA LEY 1957i1980)

c) Failure to comply with the duty of informing the insurer of the accident (Article l6 of Law 50/'1 980), dated 8 October
regarding lnsurance Contracts (LA LEY 1957/1980))

d) Failure to comply with salvaging duties (Article 1 7 of Law 50/1 980, dated I October regarding lnsurance Contracts
(LA LEY rs57/1s80))

e) Failure to notify regarding the existence of different insurance policies (Article 32 of Law 50/1980, dated I October
regarding lnsurance Contracts (LA LEY 12957/1980))."

[66] The Madrid Judgment makes clear that the general rule and starting point is that the third party can only
claim against the insurer if and to the extent that the assured would also have been able to claim against the
insurer, subject to the specific exceptions laid down in art 76 itself.

[67] As the Madrid Judgment states, "the objective limits of the insurance policy's coverage will determine
the substantial contents of the insurer's obligation". The Madrid Judgment explains that this is to be inferred
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from the legislative history of art 76 which had originally provided that the direct action would be subject to
the limits established by the contract, in case of voluntary insurance, but that those words had been deleted
as being unnecessary as this was already obvious. As is explained, this limitation is made manifest by art73
which provides that the insurer's obligation to compensate is subject to the limits imposed by law (in the case
of compulsory insurance) and to the limits imposed by contract (in the case of voluntary insurance).

[68] ln relation to the exceptions laid down in art 76 the Madrid Judgment explains that the :'defences"
referred to are limited to those which are "personal" to the insured party in that they are based on his
conduct, the principal examples of which are then listed. All other contractual defences or exceptions may be
relied upon by the insurer (save for, as recent cases have shown, a wilful misconduct exclusion).

[69] The wilful misconduct exception is also explained and contrasted with art 19 of the 1980 Act. Recent
decisions of the 2nd Division (Criminal) Supreme Court have held that clauses excluding liability for losses
which are othenrrise within the insurance where such losses are caused by wilful misconduct cannot be
relied on as against the injured third party by the insurer, bearing in mind the character of this insurance as
intended to protect third parties.

[70] ln summary, the direct action rights which may be enforced against the insurer are the insured's
contractual rights, savè that the insurer may not rely as against the third party on "personal" defences or a
defence or exclusion based on wilful misconduct.

[71] The experts agreed that the source of the third party's direct action right is the law and that it is a right
which arises from the law rather than the contract. There was disagreement between them as to whether this
meant that the right would be regarded as "independent" as a matter of Spanish law.

l72l Dr Ruiz Soroa's view was that although the direct action right is "genetically" independent from the
contract, il was not "functionally" independent. Although it does not "flow from" the contract, is does not exist
outside the contract and its content is inextricably linked to and determined by the contract, save for the
exceptions provided for in art 76. As he explained:

". . . in order for the injured party to be able to take action against the civil liability insurer, it ¡s necessary that: a) there is
a valid insurance contract between the insured and the insurer, and b) the damage caused to the injured party must be
within the limits established in the contract with regards to cause, time, place and nature of the insured risk. Therefore,
the direct action of the injured party is functionally dependent on the existence and content of the insurance contract; if
the contract does not cover the specific, particular damage caused to the injured third party, then no direct action
exists. The direct action is not, in this sense, independent and autonomous from the contract, but rather its existence
and content is shaped by the insurance contract."

[73] Dr Ruiz Soroa stressed, as I have found, that the general rule is that the third party can only claim
against the insurer if and to the extent that the assured would have been able to do so. His evidence was
that in considering the nature of the direct action one should look to the general rule, not its exceptions. As
he explained in oral evidence:

"The law states a general rule. The contents of the direct action of the th¡rd party are moulded by the contract. You
must go to the contract and examine if the contract cover or not this kind of claim - damage. But the law makes an
exception. You are trying to deduct the nature of the third party victim from the exception, not for the general principle .

...Youcannotdeduct-youdidn'tfindthenatureofthed¡rectactionpointingonlytotheexception....Theprincipal
rule is that the third party is in the same position than the assured. This is the general rule. You must consider that in
order to deduct which is the exact nature of the direct action. The third party is put, by Article 76 and Article 1 17, in the
same position of the assured. lf the assured, according to the contract, have not right against the insurer, the third party
hasnot...."
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174l Dr Ruiz Soroa accepted that, as a matter of logic, functional dependency should mean that the insurer
would be entitled to rely on a wilful misconduct exclusion, contrary to the recent jurisprudence of the
Supreme Court, Criminal Division. However, I accept his evidence that the essential basis of those decisions
is the art 7ô wilful misconduct exception, and that its reasoning does not apply to contractual exclusions
generally, and, therefore, does not undermine the general point he makes about functional dependency.

[75] Dr Ruiz Soroa was also able to point to a number of Supreme Court decisions that supported his view
of functional dependency. For exâmple:

". . . despite the fact that the civil liability insurance contract is a contract of special nature, in favour of a third party,
which creates a situâtion of joint and several liability between the insured and the insurer, to the v¡ctim who is then able
to bring direct action against the insurance company, it is evident that the entire relation brought about by this s¡tuation
and this capacity, is both based and limited on and by the same contract, and while the content of which, on the one
hand, serves as the basis of the rights of the insured and the third party with respect to the insurer, this also allows this
latter to enforce between the two former the restrictions which, in the present case clearly apply . . .: Judgment 26
October 1 984 Supreme Court 1st Division account must be taken - with regard to the latter [sc voluntary insurance] and
even with full knowledge of the applicability of the method of the injured partls direct action against the insurer - of the
fact that this direct action is based on and limited by the very contract from which this action arises because the content
thereof, although it is the source of the right of the insured and of the victim against the insurer, on the other hand
allows the latter to assert this restrictive content against both of them and so, since the contract is the law between the
contracting parties, . . . it is clear that the correct interpretation is that the victim cannot be placed in a better position
than the contracting party - the insured - to whose legal position he is subrogated, so that he would obtain greater
benefits than him . . .: Judgment 4 May 1989 Supreme Court 1st Division

it is also true that the doctrine of this Division has established that the direct action derived from Article 76 of the Law of
I October 1980 is based on and limited by the very contract from which this action arises because the content there'of,
although it is the source of the right of the insured and of the victim against the insurer, on the other hand, allows the
latter to assert this restrictive content against both of them . . . . Judgment 26 May 1989, Supreme Court 1st Division

the extent of the victim's rights and those of his successors cannot exceed those of the contracting insured or
insurance taker because it is not plausible or logical for the contractual terms agreed between the insurer and the
insured to be expanded and extended when it is the beneficiary or beneficiaries of the contract who bring the direct
action against the insurer . . . . The scope of an insurance contract is not different for the insured and for the third-party
victim or victims . . . and cannot constitute a dead letter when it was agreed freely and subject to the provisions of the
law and the agreement made extends to these victims, who cannot claim to have wider rights than those resulting from
the provisions agreed between the insurer and the contracting insured party: Judgment 4 April 1990 Supreme Court 1 st
Division

Given that the insurance company accepted the obligation, under the aforesaid voluntary civil liability, to cover the risk
and the consequent obligation of compensating the third party, only within the limits established under the act and in
the contract, as established in Article 73 which the Appellant deems was inappropriately not applied, then clearly the
entire issue and the decision that this court must take with regard to the grounds for cassation appeals, has to be
based on reviewing the contract clauses entered ¡nto under the insurance contract: Judgment 8 February 1991
Supreme Court 2nd Division

with regards to this type of insurance [ie voluntary insurance], the general rule is that the insurers' obligation to the
aggrieved third-party is determined by the coverof the insured . . .: Judgment 29 March 1995 Supreme Court lst
Division."

[76] Professor Betancor suggested that these decisions were old and that to an extent they had been
overtaken by the recent decisions of the Supreme Court, Criminal Division. But, as already found, those
recent decisions relate spec¡fically to the issue of wilful misconduct and do not detract from the general point
being made in the above cases, which was summarised as the "general rule" in the Madrid Judgment, with
which Professor Betancor agreed. Professor Betancor also stated that it was wrong to say that the third
party's right was "based on" the contract given that its source was the law rather than the contract. However,
although the law is the source of the right there is no right without a valid insurance contract. ln any event, I

consider that the Supreme Court is essent¡ally referring to the basis of the content of the right, rather than its
basis of origin - the content of (the contract) . . . serves as the basis of the rights of the insured - Judgment
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26 October 1984.

l77l ln support of his view as to the independence of the third party's right Professor Betancor relied on the
fact that the applicable limitation period to the direct action claim has been held to be the civil liability
limitation period rather than the insurance contract limitation period and the judgment of the Supreme Court
dated2T September 2007 lo this effect. Dr Ruiz Soroa's opinion was that this was the understandable result
of the fact the direct action claim arises from the law rather than the contract.

[78] Professor Betancor also placed particular reliance on the fact that it is the law which not only creates
the right of direct action but which also delimits it. I shall address this issue further below.

t79] A point of difference between the experts was whether the "obligation to compensate" referred to in art
76 refers to the insurer's obligation to indemnify under the insurance policy or the obligation to compensate
the third party. I find that it is referring to the insured's obligation to compensate the third party as set out in
arl73. Under art 76 the third party has the right to demand that the insurer fulfils that obligation, subject to
the limits determined by the insurance contract, as art 73 and the Madrid Judgment make clear.

[80] There was also an issue between the experts as to whether Spanish law involves the third party
stepping into the shoes of the insured vis a yrs the insurer, or the insurer stepping into the shoes of the
insured vrs a vls the third party. Both experts could point to passages in Supreme Court judgments which
supported their position. ln so far as it matters, I find that art 76 does entitle the third party to require the
insurer to fulfil the insured party's obligation to compensate the third party, but subject to the limits and terms
of the insurance contract. ln other words there is only an obligation to compensate in so far as the contract
imposes an obligation to indemnify. Subject to the art 76 exceptions, the third party is in the same contractual
position as the insured yis a vls the insurer, whether or not he is in his shoes.

[81] Another point of difference between the experts was the extent to which one could contract out of art 76
and whether or not it is a rule of public order. I do not consider it necessary to seek to resolve this issue as it
is of marginal relevance to the issue between the parties as to the nature of the direct action right.

[82] ln so far as it is necessary to make any findings as to whether the direct action right is an independent
right as a malter of Spanish law, I find that it is independent in origin but not in content. lt derives from the
law rather than the contract, but it does not exist separately from the contract and its content reflects the
contract, save for the art 76 exceptions. lf it is necessary to choose whether or not that means that it is an
independent right I find that it is not, for the reasons given by Dr Ruiz Soroa, as outlined above.

CONCTUS/O N ON CHARACTERISA I/ON

[83] ln the light of my findings as to the nature of the direct action under Spanish law I turn to consider the
proper characterisation of the right as a matter of English law.

[84] The Defendants' case was that the crux of the answer to this question lies in the admitted fact that the
right arises from the law and not the contract. The juridical basis of this right of action is non-contractual and
therefore independent.

[85] Further, the law not only creates the right of action, it also defines its contents and limits. Even though
the contents of the right may be referable to the contract it is the law which permits that. lt is also the law
which sets out the limits to those contractual rights through the art 76 exceptions. These have the effect of
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creating a different and greater right for the third party than that possessed by the insured

[86] The Defendants also stressed that the legal mechanism by which the third party acquires his direct
action rights is not assignment of or subrogation to the insured's rights, but the imposition of an obligation to
compensate the third party subject to prescribed limits.

[87] ln all these cases both the law creating the right of direct action and the existence and validity of the
contract made subject to the direct action will be essential pre-requisites of the third party's right. Both are
necessary to the existence of that right. ln my judgment, in deciding whether or not the direct action right is
"in substance" a claim to enforce the contract or a claim to enforce an independent right of recovery, what is
likely to matter most is the content of the right rather than the derivation of that content. lt is the content of
the right which will be the most telling guide to what "in substance" that right is.

[88] The essential content of the right is provided by the contract. Save for the art 76 exceptions, the third
party's right is as set out in and defined by the contract. lt is the contract that must be looked to in order to
determine whether there is any right to recover from the insurer and, if so, on what basis and with what
limitations. ln many cases the contract is all that will need to be considered. ln the present case, for example,
there is no suggestion of wilful misconduct by the assured or of "personal" defences arising. ln those
circumstances the third party's rights will be determined solely by reference to and by the contract.

[89] Whilst it is correct that the source of the right is the law rather than the contract that will always be the
case where there is a right of direct action. By definition the third party is not a party to the contract so that
his right will have to arise elsewhere, almost invariably under a direct action statute. Because the right is one
which is created by law/statute it will also be the law/statute which defines the content of the right even if, as
here, it does so by reference to the contract. The law/statute will usually also set out anti-avoidance
provisions or other limitations on the insurer's contractual rights. The key features which are relied upon by
the Defendants are therefore features that are likely to be present in most direct action cases. ln Through
Transport, for example, the direct action right was created by the Finnish Act; it was the Finnish Act which
determined that the right was to be one to claim compensation in accordance with the contract, and it was
the Finnish Act which rendered void any conlractual provisions which derogated from the protection provided
under it. lt was nevertheless held to be in substance a right to enforce the contract.

[90] Where the present case does differ from Through Transport is in the extent of the exceptions provided
by art 76. These clearly go beyond the anti-avoidance provisions of the Finnish Act and indeed create a
liability for an event which would not normally be insurable (damage caused by wilful misconduct). I agree
with the Club (and the arbitrator) that the question is whether the extent of the exceptions is such as to
change the essential nature of the right created so that it can no longer be regarded as being in substance a
contractual right. Like the arbitrator, I do not consider that the exceptions go this far. lndeed, as already
pointed out, in many cases they will be of no relevance and it is the contract alone which will matter. As the
arbitrator observed, "the kernel of contractual obligation, as defined by the terms of the contract, remains at
the heart of the claim". lndeed, if anything, it is far more than just the kernel.

[91] The Defendants submitted that this reasoning is fallacious and amounts to no more than saying that
there is an insurance contract and, therefore, the claim must be contractual. However, what matters is not
merely the existence of the contract but the contents of the contract and the fact that the direct action right
has essentially the same content. The third party's rights depend, primarily and substantially, on the terms of
the contract, as reflected in the "general rule".

[92] lt is fair to observe that most direct action statutes are likely to confer rights which to an extent follow
the contract and therefore are liable to be found to be in substance contractual. However, one can have
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rights created which depend on little more than the fact of the existence of liability insurance, of which the
CLC could be said to be an example. The third party's rights against the insurer under the CLC arise from the
mere fact of being an insurer, and the terms of the insurance contract are of no relevance.

[93] Nor do I consider that the legal mechanism by which the rights are created is a critical factor. A direct
action statute which creates a statutory assignment or subrogation of the insured's rights provides a clear
contractual link, but it could then contain provisions that deprived the rights conferred thereby of any real
contractual substance. Conversely, one could have a statute which stated in terms that it was creating an
independent right of action, but if it then stated that the rights thereby created were the same as those of the
insured under his contract it would in substance be a contractual right. What matters is the substance rather
than the form of the right, and substance is closely linked to content.

[94] This is supported by Aikens J's decision in Youell and others v Kara Mara l2}03l EWHC 3158 (Comm),
l2OO4l1 Lloyd's Rep 206, [2003] ArbLR 44 in which he held that a Louisiana direct action statute created a
right which was contractual in nature. The statute in that case conferred "a statutory right to make a claim on
a contract to which [the third party] was not originally party". Aikens J expressly held that the third party had
not become a party to the policies by a mechanism of statutory novation or assignment (as would be the
case under the English Third Party (Rights Against lnsurers) Act 1930) but that the rights granted under the
direct action statute were nevertheless contractual in nature.

[95] For all these reasons I conclude that the direct action right conferred by Spanish law against liability
insurers is in substance a right to enforce the contract rather than an independent right of recovery. This
ground of challenge to the jurisdiction of the tribunal accordingly fails.

(2) Are The Claims Arbitrable?

[96] The Defendants contended that the claims are not arbitrable because they are brought under a criminal
statute and are bound up with issues of criminal liability and/or because they involve Spain, France and the
Public Prosecutor fulfilling a constitutional, public policy function, namely the protection of the environment.

[97] Section 81 of the Act preserves the common law position as to the arbitrability or otherwise of certain
types of dispute. lt provides that "(1) Nothing in this Part shall be construed as excluding the operation of any
rule of law consistent with the provisions of this Part, in particular, any rule of law as to - (a) matters which
are not capable of settlement by arbitration . . . ."

[98] ln Mustill & Boyd, Commercial Arbitration (2nd ed) (1989), the common law position is summarised as
follows at pp 149-150:

"English law has never arrived at a general theory for distinguishing those disputes which may be settled by arbitration
from those which may not, The general principle is, we submit, that any dispute or cla¡m concerning legal rights which
can be the subject of an enforceable award, is capable of being settled by arbitration. This principle must be
understood, however, subjectto certain reservations. First, certain types ofdispute are resolved by methods which are
not properly called arb¡tration. These are discussed in Chapter 2, ante. Second, the types of remedies which the
arbitrator can award are limited by considerations of public policy and by the fact that he is appointed by the parties and
not by the state. For example, he cannot impose a fine or a term of imprisonment, commit a person for contempt or
issue a writ of subpoena; nor can he make an award which is binding on third parties or affects the public at large, such
as a judgment in rem against a ship, an assessment of the rateable value of land, a divorce decree, a winding up order
or a decision that an agreement is exempt from the competition rules of the EEC under Article 85(3) of the Treaty of
Rome . lt would be wrong, however, to draw from this any general rule that criminal, admiralty, family or company
matters cannot be referred to arbitration: indeed, examples of each of these types of dispute being referred to
arbitration are to be found in the reported cases."
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[99] The issue of arbitrability was considered in the Court of Appeal decision in Fulham Football Club (1987)
Ltd v Richards and another [2011] EWCA Civ 855, 120121Ch 333, [2012] 1 All ER 414.|n that case Patten
LJ stated at 40 that:

"¡t is necessary to consider in relation to the matters in dispute in each case whetherthey engage third party rights or
represent an attempt to delegate to arbitrators a matter of public interest which could not be determined within the
limitations of a private contractual process."

Longmore LJ at 94 identified the key consideration as being whether reference of such matters to arbitration
is prohibited as a matter of statute or English public policy.

fl001 ln the present case the Defendants relied on various statements made to the effect that criminal
matters are not arbitrable. For example:

"Certain d¡sputes may involve such sensitive public policy issues that it is felt that they should only be dealt with by the
judicial authoriÇ of state courts. An obvious example is criminal law which is generally the domain of the national courts
- Lew, Mistelis and Kroll, Comparative lntemational Commercial Arblfraflon (Kluwer Law lnternationã|, 2003), Chapter I
aL9.2.

More generally, criminal matters . . . are usually considered as not ârbitrable - Redfern and Hunter on lntemational
Arbitration (5th edn, 2009) at page 125."

[10f ] As pointed outby Mustill & Boyd, however, a distinction needs to be drawn between determinations of
criminal liability and the imposition of criminal sanctions, and determinations of issues which may involve
criminal liability. The latter are commonly the subject matter of arbitration, as, for example, in cases involving
allegations of fraud.

[102] The Defendants also relied on statements as to the significance of matters which uniquely involve
government authority or the enforcement of obligations through the state's own mechanisms. For example

"The types of disputes which are non-arbitrable . . . almost always arise from a common set of considerations. The
non-arbitrability doctrine rests on the notion that some matters so pervasively involve public rights, or interests of third
parties, which are the subjects of uniquely government authority, that agreements to resolve such disputes by 'private'
arbitration should not be g¡ven eftecl. - Born, International Commercial Arbitraflon, at p 768:

There is no body of authority which suggests how and where the line should be drawn. We can offer only the following
tentative suggestions... Another possible category would include disputes exclusively concerned with obligations which
the state, acting in the public interest, enforces through its own mechanisms. We express the matter in this way to
distinguish the cases, âlready mentioned, where matters tor¡ching public law and policy arise incidentally in the course
of the enforcement of private contractual rights." - Mustill and Boyd, Commercial Arbitration: 2001 Companion Volume
to the Second edition (200'l) at. p 75.

fl03] The Defendants were unable, however, to point to any English statute or English rule of public policy
which is engaged in this case.

fl041 The Defendants submitted that in relation to the Spanish proceedings, the following matters are of
part¡cular relevance and are subject to adjudication in that jurisdiction:

i) Criminal responsibility of the Master and Chief Engineer of the vessel pursuant to arts 325
and 326 of the Penal Code (sought by the Public Prosecutor).
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ii) Whether damage has been caused by the commission of any criminal offence and whether
there is an obligation on the part of those criminally responsible to pay compensation in that
respect arising from art 109 and following of the Penal Code (pursued by the Public
Prosecutor). Thus civil liability is predicated directly upon criminal liability. Similarly, whether
there is civil liability on their part under art 1902 of the Spanish Civil Code.

iii) Whether the Owners are vicariously liable for the wrongs committed by the Master and Chief
Engineer.

iv) The entitlement of Spain, the Public Prosecutor and France to claim damages from the
Master, Chief Engineer, and/or the Owners (ie those who are principally or vicariously liable) in
respect of damage caused to the environment as a result of the criminal activity. ln so doing,
Spain and the Public Prosecutor are acting in the public interest and pursuant to art 45 of the
Spanish Constitution. Further, Spain is proceeding in its capacity as a guardian of Spain's
natural environment and resources. That role is not confined to seeking redress for property
damage. lt extends to affording protection based on the intrinsic value of the natural
environment, including wildlife. Further, there is international (particularly European) consensus
on the need to protect the environment, particularly with regard to the discharge of oil into the
sea, which has resulted in an increased level of criminalisation and the creation of remedies
which reflect the particular public disapproval of the consequences of disasters such as the
loss of the vessel.

v) Whether, by reason of the procedural pathway provided by art I 17 of the Penal Code, the
Club is liable to any of Spain, the Public Prosecutor and France in respect of the liability
referred to above - ie and to use the words of art 1 17, whether the Club has direct civil liability
in respect of the relevant conduct.

[105] The Defendants accordingly submitted that the subject matter of the Spanish and French Awards is
inextricably linked with the alleged underlying criminal conduct and the role being fulfilled by Spain, the
Public Prosecutor and France in pursuing redress for the damage caused to the natural environment of
France and Spain and, as such, is not arbitrable.

[106] I am unable to accept these submissions for the reasons given by the Club and in particular:

i) The Defendants' arguments fall to be considered in the context that it has already been
decided that the claims are in substance claims to enforce a contract.

ii) The Defendants' claims are all monetary claims, for damages (whether allegedly suffered by
the State itself or other third parties that the State has paid and to whose rights it is
subrogated).

iii) The Club's alleged liability is fundamentally civil in nature (a liability to pay in accordance
with the terms of the insurance) and arises at several steps removed from the criminality,
namely as civil liability insurers of Owners who are, themselves, only vicariously liable (for the
acts of its employees) and against whom no criminal allegations are made.
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iv) Although the direct claims are brought under the part of a criminal statute which deals with
civil liability (including arts 109 and 117), the relevant provisions are civil in nature and are
construed according to civil principles of law. The alleged liability is a civil liability and the forum
in which it is asserted cannot alter that fact.

v) The fact that the civil liabilities arise out of damage to the environment does not alter the fact
that the claims are still, in substance, to recover monetary loss.

vi) Even if the Defendants are fulfilling constitutional or domestic public functions of protecting
the environment (or recovering civil damages flowing from criminal offences), the claims
pursued are, fundamentally, civil claims which are no different from the claims brought by
private parties in respect of the same acts (indeed some of Spain's claims are in respect of
losses suffered by private parties, which claims the State has been subrogated to). Further,
although the Public Prosecutor has the right to bring claims (or request payment) on behalf of
third parties, the claim remains that of the third party, so that any judgment would be rendered
in favour of the third party.

vii) Arbitrating such claims is not contrary to any identified English statute or English rule of
public policy.

þ071 The main point stressed by the Defendants in oral argument was the fact that liability under art 117 is
predicated on a finding of criminal liability which is not a proper matter for arbitration. However, whether the
claim is brought under art 76 or art 117, the right to recover from the insurer depends on proof of an insured
liability under the insurance contract and does not require a finding of criminal liability. Even if it did, it would
not be a finding involving criminal responsibility or criminal penal consequences. lt would simply be a step
towards establishment of a civil law monetary claim. Further, it would be remarkable if civil claims advanced
in criminal proceedings were inarbitrable, whereas if the same claims had been advanced in civil
proceedings they would not have been, so that arbitrability would effectively be at the option of the Claimant.

[108] For all these reasons I am not satisfied that it has been shown that the dispute referred represents an
attempt to delegate to arbitrators a matter of public interest which could not be determined within the
limitations of a private contractual process or that such a reference engages, still less is prohibited by,
English statute or English public policy or is othen¡vise inarbitrable. This ground of challenge to the
jurisdiction of the tribunal accordingly fails.

(3) Has There Been A Waiver Of The Right To Arbitrate France's Claims?

fl091 France's case was that in the civil proceedings in France before the Civil Court in Bordeaux which
France commenced against the Club, the Owners, Managers and the IOPC Fund in November 2005 the
Club has submitted to the jurisdiction of the French courts and it is no longer open to it to rely on any
arbitration agreement contained in the Rules.

þ 101 This involves a consideration of whether there has been a waiver of the right to arbitrate as a matter of
French law and, if so, whether that amounts to a waiver as a matter of English law, being the proper law of
the arbitration agreement and/or the lex fori, which precludes the Club from relying on the right to arbitrate
France's claim subsequently brought in Spain under Spanish legislation permitting direct action.

[1] ll On I November 2005 France served its writ against the Owners, the IOPC Fund and the Club
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claiming compensation for pollution damage in the amount of Eu167,499,153.92 in the Civil Court of
Bordeaux. The writ was served at the address of the Club's counsel in France (Mr Gautier of lnce & Co,
Paris) which, in line with the circular letter it had provided, the Club had chosen as its service address for any
CLC proceedings.

[112] ln relation to the claim against Owners, two possible bases of liability are mentioned in the writ:

i) First, the body of the writ and the disposrïff(the final, concluding section of the writ in which
the relief is set out) refer to the CLC. Mention is made that the ship owner is entitled to limit its
liability up to the amount of a limitation fund, if he has set up one, unless the event was caused
as a result of the ship owners' personal act or omission, committed with the intention of causing
such damage or comm¡tted recklessly and knowing that such damage would probably result.
Mention is also made of the fact that the Club has set up a limitation fund on account of the
Owners, and that damage suffered by France exceeds the amount of the limitation fund. The
body of the writ contains no reference to any particular fault on the part of the Owners.

ii) Secondly, in the dlsposifrf only, France refers to arT 1382 of French Civil Code. Article 1382
of the French Civil Code states that where one person causes damage to another through fault,
that first person is obliged to compensate the other.

fl l3] ln relation to the claim against the Club reference is made in the body of the writ to it being the
Owners' insurer and to it having established the CLC fund and to France acting by way of a direct action. ln
the disposlftf the court is asked to order the Owners and the Club to jointly pay the sum of Eur67,499,153.92,
a sum in excess of the CLC fund.

fl 1al The first issue between the French law experts is whether France has brought a claim against the
Club under the CLC only, or whether it has also brought a direct action claim on the basis of Owners' liability
under art 1382.

[1 I 5] France's position, as reflected in the evidence of Mr Grelon, is that the reference in the dþos itif Io a
claim against the Owners and the Club to be made jointly liable for an amount in excess of the CLC limit and
to art 1382 is sufficient to make a claim against the Owners under art 1382 and against the Club as the
Owners' liability insurer. Further, in the body of the writ reference is made to the provisions of the CLC
disapplying the limit of liability in the event of fault of the ship owner.

þ l6l The Club's position, as reflected in the evidence of Mr Gautier, ¡s that it is not sufficient to refer to a
claim in the dr'spostï/. The factual basis for making a claim has to be set out in the body of the writ for a claim
to be made. ln this case there is no factual basis set out for a claim against the Owners under art 1382. lf so,
there is no basis for a non-CLC claim aga¡nst the Club. ln any event neither the factual nor legal basis for a
non-CLC right of direct action against the Club is set out.

1117] I prefer the evidence of Mr Gautier on this issue. He was very firm in his evidence that it is essential to
lay factual grounds in the body of the writ for any relief claimed in the dr'sposffrf. No facts relating to or
alleging fault are set out. The descriptive reference to the CLC provision dealing with the loss of the right to
limit does not involve any averment of fault. Nor is any legal or factual basis for the non-CLC direct action
liability of the Club identified. I accordingly find that the only claim made against the Club in the French
proceedings is a CLC claim and that therefore the issue of waiver of the right to arbitrate non-CLC claims
does not arise.
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ft l8l Even if that be wrong and as a matter of French law such claims are to be considered to have been
made, I consider that it is far from clear that that is so and that as a matter of English law there was no clear
choice to be made for the purpose of the doctrine of waiver by election. lt was not objectively clear that the
Club was being presented with two alternative and inconsistent options at the time of the alleged election. lf
so, there can be no waiver as a matter of English law.

fl l9l ln these circumstances it is not necessary to decide the further French law issue which arises as to
whether the Club did in fact raise a procedural exception in January 2007 by requesting a stay of
proceedings, as opposed to simply joining in the request made by others for such a stay.

fl 201 This ground of challenge to the jurisdiction of the tribunal accordingly also fails.

(4) Does The Court Have No Jurisdiction On The Grounds Of Sfafe lmmunity?

[f 2f ] By s 1(1)of the State lmmunity Act 1978 ("the SlA"), a State is immune from the jurisdiction of the
courts of the United Kingdom except as provided for in the subsequent provisions of the SlA.

11221 By s 14(1) of the SlA, the immunities and privileges conferred by the SIA apply to any foreign or
commonwealth State other than the UK, and references to a State include references to the sovereign or
other head of that State in his public capacity (s 14(1 )(a)), the Government of that State (s 1 4(1 Xb)) and any
department of that Government (s 14(1)(c)).

þ231 Thus Spain and France are prima facie immune from the jurisdiction of the English Court. That
immunity will only be lost to the extent that they fall within one of the exceptions set out in the SlA.

[124] The Club contended that the immunity has been lost on the following grounds:

i) Pursuant to s 9(1) of the SIA the Defendants have agreed in writing to submit the relevant
dispute to arbitration; and

ii) These are proceedings relating to an obligation of the Defendants which by virtue of a
contract (whether a commercial transaction or not) falls to be performed wholly or partly in the
UK (see s 3(1)(b) of the SIA). The Club says that the relevant contractual obligation to which
these proceedings relate is the obligation to arbitrate and to do so in London; and

iii) The Defendants have submitted to the jurisdiction of the English courts for the purposes of s
66 application. By virtue of s 2 of the SlA, the Defendants are therefore not immune in respect
of the s 66 proceedings.

[125] The Club further contended that any plea of immunity is unsustainable in respect of the Defendants'
own ss 67172 applications. ln respect of those applications, the Defendants have "instituted the proceedings"
and are therefore taken to have submitted to the jurisdiction of the courts of England pursuant to s 2(3)(a)
SIA.

Secfion I of the SIA
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fl 261 Section 9(1) of the SIA provides that "Where a State has agreed in writing to submit a dispute which
has arisen, or may arise, to arbitration, the State is not immune as respects proceedings in the courts of the
United Kingdom which relate to the arbitration."

fl 271 The Defendants submitted that even if they were bound by the arbitration clause by reason of the
Through Transport analysis they were not party to any agreement to arbitrate, as the Court of Appeal
decision makes clear. Even if they were, that was not sufficient for the purposes of s 9(1) which requires
some written manifestation of express consent on the part of the State. Tacit consent does not suffice.

fl281 The Court of Appeal in Through Transport held that New lndia was bound by the arbitration clause
(and granted a declaration to that effect). However, it also held that in commencing proceedings in Finland
New lndia was not in breach of contract and could not have been sued in damages for so doing, and it set
aside both the declaration that there had been a breach of contract and the anti-suit injunction which had
been granted. The relevant passages from Clarke LJ's judgment are as follows:

"52 Some of the argument in this appeal proceeded on the footing that the question is whether New lndia became a
party to the agreement to arbitrate contained in clause D2 of the General Provisions in the Club Rules. However, we do
not think that that is quite the right question and, as we read his judgment, the judge did not go so far, We accept Mr
Smith's submission thât New lndia did not become a party to an arbitration agreement. We agree that self-evidently
New lndia was not an original pârty and there is no basis upon which it could be held that there was any novation or
transfer to New lndia of the rights and obligations of the insured under the Club Rules. This is in our view important on
the quest¡on whether it was appropriate to grant an anti-suit injunction discussed below.

64 lt seems to us to follow from the conclusions which we have reached so far that the Club is entitled to the first of
those declarations. For the reasons given above under the heading 'the arbitration clause', an application of English
conflict of laws principles leads to the conclusion that, if New lndia wishes to pursue â claim under the section 67 of the
Finnish Act, it must do so in arbitration in London because the Club is entitled to rely upon the arbitration clause in the
Club Rules, which are the very rules which New lndia relies upon in order to make a claim under the Act: see, in the
context of the Third Parties (Rights Against lnsurers) Act 1930, The Padre lsland (No I ).

65 lt is less clear that the Club is entitled to the second declaration. ln our view the Club is not entitled to such a
declaration if it means, on its true construction, that New lndia was in breach of contract in commencing the Kotka
proceedings. As indicated in para 52 above, we do not think that New lndia was in breach of contract. So, for example,
the Club could not in our view sue New lndia for damages for commencing the proceedings in Finland. lt seems to us
that the declaration could be so construed and for that reason we think it right to set aside that declaration . . . ."

fl291 The Defendants also relied on Waller LJ's summary of lhe Through Transport decision in The "Wadi
Sudr" 120'l0l I Lloyd's Rep 193 at 50:

"50 What the Finnish court had decided was that the Finnish statute provided the basis for the claim in Finland and thus
the arbitration clause had no application. So far as the English court was concerned, the issue was whether that was a
correct characterisation of New lndia's claim. The Court of Appeal (in agreement with Moore-Bick J (as he then was))
confirmed that, under English conflict of laws, issues of charâcterisation are to be resolved by applying principles of
English law (see paragraph 55) and that Moore-Bick J had been correct in his characterisat¡on and in holding New
lndia bound bythe arbitration clause but only in the sense of the club being entitled to raise the sâme as a defence.
The court found that New lndia was not a party to the contract containing the arbitration clause and was thus not in
breach of contract in commencing proceedings in Finland (see paragraph 65). lt thus held that since New lndia were
pursuing a claim which, under Finnish statute, it was entitled to do, it was not a case where an injunction should be
granted (see paragraph 96)."

fl 301 The most detailed consideration of the nature of the righVobligation arising under the Through
Transport analysis is to be found in Moore-Bick J's judgment in Through Transport No 2l2OO5l2 Lloyd's Rep
378. Following the Court of Appeâl decision the P&l Club involved in that case applied to the court for an
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appointment of an arbitrator pursuant to s 18 of the Act. New lndia argued that the court had no jurisdiction to
do so as the Court of Appeal had held that it was not party to an agreement to arbitrate. Moore-Bick J
rejected New lndia's argument and granted the application.

lr3rl Moore-Bick J considered para 52 of the Court of Appeal's judgment and explained it as follows:

"15 ln my view the debate in the present case has suffered to some extent from a misunderstanding of the significance
of what the Court of Appeal sa¡d ¡n parâgraph 52 of its judgment. As I read it, all that the court wâs seeking to do in that
paragraph was to dispose of the suggestion that New lndia had become a party to â contract with the Club as a result
of the transfer to it of the rights and obligations of the insured under the Club's Rules. The court clearly thought that it
had not, but it is equally clearthat it did not think that that wâs the right question. Having disposed of that point, it went
on to consider the nature of the claim being made by New lndia and whether it was one that had to be pursued in
arbitration. lt is quite clearfrom paragraph 60 of the judgment and from the declaration contained in the order drawn up
to give effect to its decision that the court considered that New lndia was bound to pursue its claim in arbitration in
England and was not entitled to act in disregard of the arbitrâtion clâuse.

16 Similarly, the fact thât the Court of Appeal reached the conclusion that it was inappropriate in this case to grant an
anti-suit injunction against New lndia provides only limited support for the conclusion that there is nothing that can be
regarded as amount¡ng to an arbitration agreement between the Club and New lndia for any purposes. When
discussing the nature of the relationship between New lndia and the Club the court pointed out that New lndia was not
acting in breach of contract in commencing proceedings in Finland, despite the fact that it was under an obligation to
pursue its claim in arbitration, but that does not of itself make it inappropriate to grant relief of this kind . . . ."

fl 321 Moore-Bick J then considered the analysis of the Court of Appeal in The "Jay Bola" l1997l2 Lloyd's
Rep 279 as to why and how an assignee of a contract is bound by an arbitration clause contained therein, as
set out in particular in the judgment of Hobhouse LJ. Moore-Bick J concluded that the case was authority for
the following:

"22 . . .ln my view the decision in this case is authority for the proposition that a person who obtains by an assignment
or transfer of some other kind the right to pursue a claim under a contract can only enforce that right in accordance with
the terms of the contract and subject to any restrictions or limitations which those terms may impose. ln other words,
what he obtains is a chose in action whose precise scope is determined by the contract under which it arises and which
is inherently subject to certain incidents, in this case a requirement that it be enforced by arbitration."

[133] Moore-Bick J then addressed the application of that principle to the Through Transport case and
stated as follows:

"24 Although this distinction can be drawn between the position of New lndia in this case ând the pos¡tion of the insurer
in The Jay Bola, it is not in my view one that is ultimately of any substance. ln the present case the Court of Appeal has
held, applying English rules of characterisation, that section 67 of the Finnish lnsurance Contracts Act gives a person in
the position of New lndia the right to enforce the obligations of the Club under the contract of insurance. Whether one
describes New lndia as a stâtutory transferee or simply as the beneficiary of a statutory provision, thereforô, the right it
enjoys is a right to enforce a chose in action which is itself subject to certain ¡nherent limitations. One of those is the
pay to be paid clause; another is the obligation to enforce any claim by arbitration in London. ln Finland those
l¡mitations may be disregarded if mandatory provisions of the relevant legislation so require, but in English law, as the
Court of Appeal has held, that legislation is not recognised as capable of affecting the parties'rights and obligations.

25 For these reasons I am satisfìed that, however one describes its position, New lndia is seeking to enforce a chose in
action which is subject to certain inherent limitations, including the obligation to enforce it by arbitration in London.
Section 82(2) of the Arbitration Act 1996 provides that references in Part I of the Act to a party to an arbitration
agreement include any person claiming under or through a party to the agreement. An assignee seeking to enforce the
contract clearly falls within that provision because he claims under or through the assignor, as the Court of Appeal
recognised in The Jay Bola . Accordingly, if New lndia were to commence arbitration against the Club, I have no doubt
that it could apply to the court for relief under section 18 . . . ."

fl341 Moore-Bick J went on to consider whether it made any difference that it was the P&l Club who was
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making the s 18 application and that New lndia did not wish to arbitrate and concluded that it did not. ln this
connection he referred to and relied upon s 82(2) of the Act which provides that "(2) References in this Part
to a party to an arbitration agreement include any person claiming under or through a party to the
agreement"

t135I Moore-Bick J concluded as follows:

"28 For the reasons given earlier I accept that New lndia's position is not quite the same as that of a simple assignee
and I also accept that it hâs a r¡ght to choose whether to seek to enforce the rights of the insured against the Club.
However, as soon as a third party in the position of New lndia makes a demand on the insurer there is the potential for
a dispute to ârise, as indeed happened in this case, and once a dispute has arisen in relation to the third party's right to
recover from the insurer it is one which must be determined by arbitration in accordance with the contract. Clearly the
third party can invoke the contractual arbitration machinery and as soon as he does so he becomes a person who
claims under or through a party to the agreement within the meaning of section 82(2) of the Arbihation Act. However, I

am unable to accept that once a dispute has arisen the insurer is powerless to act until the Claimant chooses to take a
formal step of that kind. The arbihation clause in the present case contemplâtes that e¡ther party may refer disputes to
arbitration and that necessarily allows for the possibility that the Club itself may commence proceedings. ln my view it
was not necessary for New lndia to commence proceedings in order to bring itself within the scope of section 82(2); it
became a person claiming under or through â party to the arbitration agreement w¡thin the meaning of that subsection
as soon as it sought an indemnity from the Club in the right of Bomeo Maritime Oy. Having rejected the claim, the Club
was entitled to refer the resulting dispute to arbitration and to invoke section 18 of the Act against New lndia as a party
to the arbitration agreement contained in the Club's Rules."

[f 36] I accept and adopt Moore-Bick J's helpful analysis of the legal position arising under the Through
Transport analysis. When the third party makes a claim under an insurance policy containing an arbitration
clause he becomes a person claiming under or through a party to the arbitration agreement and thereby a
party to the arbitration agreement for the purposes of the Act. When that claim is disputed he becomes
bound to refer the dispute to arbitration in accordance with that arbitration agreement. He is not an original
party to the arbitration agreement, nor does he become a party to that agreement by reason of a novation or
other legal transfer of the rights and obligations of the agreement. He is not therefore a party to the
agreement "in the full sense". But he is bound by it and he is a party to the agreement for the purposes of the
Act.

fl371 The question which then ar¡ses is whether a State which becomes a party to an arbitration agreement
in this sense "has agreed in writing" to submit a dispute to arbitration within the meaning of s 9(1) of the SlA.

[138] There is undoubtedly an agreement ¡n wr¡ting. The State is bound by it by reason of the Through
Transport analysis. The State is a party to that agreement for the purposes of the Act. ls that sufficient? I am
satisfied that it is for a number of reasons.

[139] First, it would be surprising if the test for whether there was an agreement in writing in the SIA was
different to that under the Act, and there is no language in s 9 to suggest that there is some further or added
requirement. The SIA is an English statute. Section 9 is addressing matters relating to arbitration. The
English law of arbitration is as set out in the Act.

fl401 Secondly, this is borne out by the purpose of s 9 which is, I accept, to ensure that where a State ¡s

bound to arbitrate it is also bound to submit to the supervisory jurisdiction of the courts, to ensure that the
arbitration is effective. As explained by Moore-Bick LJ in Syenska Petroleum Exploration AB v Government
of the Republic of Lithuan a [2006] EWCA Civ 1529, [2007] OB 886 at 17 ,1200712 WLR 876 "the principle
underlying s I is that, if a state has agreed to submit to arbitration, it has rendered itself amenable to such
process as may be necessary to render the arbitration effective".
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not yet been ratified. lt might be different if there was evidence that it reflected customary international law at
the time of the SlA, but there is no such evidence.

[f 541 As to ii), s 2 of the SIA provides that:

"(1) A State is not immune as respects proceedings in respect of which it has submitted to the jurisdiction of the courts
of the United Kingdom.

(2) A State may submit after the dispute giving rise to the proceedings has arisen or by a prior written agreement; but a
provision in any agreement that it is to be governed by the law of the United Kingdom is not to be regarded as a
submission.

(7) The head of a State's diplomatic mission in the United Kingdom, or the person for the time being performing his
functions, shall be deemed to have authority to submit on behalf of the State in respect of any proceedings; and any
person who has entered into a contrâct on behalf of and with the authority of a State shall be deemed to have authority
to submit on its behalf in respect of proceedings arising out of the contract."

þ 551 The Defendants submitted that what is envisaged by s 2 is express written consent by the State
emanating from a person with authority to commit the State to that course of action and that the same must
apply to s 9(1). However, as the Club submitted, the language of s 2(2) ("prior written agreement") is different
to s 9(1) ("agreed in writing"). lf anything, the use of different language in different parts of the Act indicates
that a different approach is required. ln any event, s 2(2) does not state that a State must have given its
express written consent to submit to the jurisdiction of the English courts. Further, the emphasis on s 2(7) is
misplaced: that provision is permissive (stating for clarity two particular persons who are deemed to have the
requisite authority to bind a State) and is not in any way limiting.

fl561 As to iii), the Defendants emphasised the importance attached in the Syenska case to the signed
acknowledgment given by the government in considering whether it was bound by the arbitration agreement.
They submitted that this showed that the Court of Appeal was looking for and found express written consent.
However, I do not agree that the court was looking for such consent. The court held that the government
could not go behind the arbitrators'decision that they were bound by the arbitration agreement and that that
was sufficient for the purposes of s 9(1) of the SlA. What mattered was that it was bound by the arbitration
agreement.

fl571 The Defendants also made the general point that it would be surprising and unsatisfactory if a state
was to lose its immunity by means of making a claim which it is entitled to do under its own law and in its own
state. However, that is the consequence of the Through Transport analysis. You cannot seek to take the
benefit of the insurance contract without accepting its incidents and limitations.

[158] For all these reasons I conclude that the Defendants have lost their immunity by reason of s g(1) of
the SlA.

Secfion 3(1)(b)

fl591 Section 3(1)(b) provides:

"(1) A State is not immune as respects proceedings relating to -
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(b) an obligation of the State which by virtue of a contract (whether a commercial transact¡on or not) falls to be
performed wholly or partly in the United Kingdom."

fl601 There are therefore four requirements

i) "An obligation of the State"

ii) which "by virtue of a contract (whether a commercial transaction or not)"

iii) "falls to be performed wholly or partly in the United Kingdom" and

iv) the relevant proceedings must be "proceedings relating to" the obligation

þ6ll The Club submitted that all these requirements are satisfied

fl 621 As to i), the relevant "obligation of the State" is the agreement to arbitrate. The Defendants are bound
to arbitrate by reason of lhe Through Transport analysis.

þ 631 As to ii), the obligation to arbitrate arises "by virtue of a contract", namely the insurance contract
between the Club and the insured and that that is the very nature and effect of the Through Transport
analysis.

þ641 As to iii), the obligation to arbitrate falls to be performed wholly or partly in the United Kingdom

fl651 As to iv), the s 66 application is a proceeding "relating to" the obligation to arbitrate. The application to
enforce an arbitration award is "about" or "arising out of'the obligation to arbitrate in that it is an application
seeking to honour and give effect to the arbitration agreement.

fl661 The Defendants disputed that there was here any or any sufficient "obligation" to arbitrate on the
grounds of the limited nature of any such obligation, as made clear by the Court of Appeal decision in
Through Transport.

[167] The Defendants further submitted that the SIA deals with arbitration specifically in s g. lt cannot have
been intended that a State could lose its immunity under s 3 even though the requirements of s 9 were not
met. Further, there is no good reason for treating an arbitration which happens to have its seat here
differently to any other arbitration agreement. Section 9 is clearly intended to be of general application.

fl 681 ln the light of my ruling on s 9 it is not necessary to decide this issue, although I consider that there is
force in the Defendants' contention that it is s 9 alone which governs loss of immunity under the SIA in
matters relating to arbitration.
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SECI/ON 2 OF THE SIA

fl691 Section 2 provides:

"(1) A State is not immune as respects proceedings in respect of which it has submitted to the jurisdiction of the courts
of the United Kingdom.

(3) A State is deemed to have submitted -

(a) if it has instituted the proceedings; or

(b) subject to subsections (a) and (5) below, if it has intervened or taken any step in the proceedings.

(4) Subsection (3)(b) above does not apply to intervention or any step taken for the purpose only of -

(a) claiming immunity; or

(b) asserting an interest in property in circumstances such that the State would have been entitled to immunity if the
proceedings had been brought against it."

ft 701 The Club submitted that the question of what amounts to a "step in the proceedings" must be
answered in light of English procedural law as to the proper steps to be taken in relation to proceedings
commenced in the English courts. English court procedural law is governed by the CPR.

fl 7l I Pursuant to CPR Pt 1 1 :

"1 f .1 (1 ) A Defendant who wishes to -

(a) dispute the court's jurisdiction to try the claim; or

(b) argue that the court should not exercise its jurisdiction

may apply to the court for an order declaring that it has no such jurisdiction or should not exercise any jurisdiction which
it may have.

(2) A Defendant who wishes to make such an application must first file an acknowledgment of service in accordance
with Part 10.

(3) A Defendant who files an acknowledgment of service does not, by doing so, lose any right that he may have to
dispute the court's jurisdiction.

(4) An application under this rule must -

(a) be made within 14 days after filing an acknowledgment of service; and

(b) be supporfed by evidence.
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(5) lf the Defendant -

(a) files an acknowledgment of service; and

(b) does not make such an application within the period specified in paragraph (4),

he is to be treated as having accepted thât the court has jurisdiction to try the claim."

11721 The Club submitted that the Defendants had taken a step in the proceedings pursuant to s 2(3)(b) ie a
step which impliedly affirms the correctness of the proceedings and the willingness of the Defendants to go
along with a determination by the courts - see Kuwait Airuays v lraqi Airways [1995] I Lloyd's Rep 25. Such
a step involves an election - ie an unequivocal act done with knowledge of the material circumstances - see.
Eagle Star lnsurance Co Ltd v Yuval lnsurance Co Ltd [1978] I Lloyd's Rep 357 per Lord Denning at 361.

[173] The Club submitted that Spain had taken a step in the proceedings by reason of the following

i) ln its acknowledgment of service it did not tick the box indicating "l intend to dispute the
court's jurisdiction".

ii) lt failed to make an application to challenge the court's jurisdiction within 14 days of
acknowledgment of service and accordingly it is to be treated as having accepted the court's
jurisdiction pursuant to CPR Pt 1 1 .1(sxb) - see Maple Leaf Macro Volatility Master Fund v
Rouvroy [2009] EWHC 257 (Comm), [2009] 2 All ER (Comm) 287,1200911 Lloyd's Rep 475.

iii) On 28 June 2013 it applied for an extension of time to submit evidence in response to the s
66 application. Neither the arbitration claim form nor the application notice referred to any
challenge to the court's jurisdiction to hear the s 66 application, although the supporting witness
statement sought to reserve the right to do so.

iv) No mention of immunity was made in the skeleton for the hearing or the hearing itself

v) When the s67172 applications were issued no application was made to challenge the court's
jurisdiction to hear the s 66 application and the only mention of immunity was in the supporting
witness statement.

vi) To date no application to dispute the court's jurisdiction has been made

[174] ln relation to point ii), whilst that may be the position as a matter of English procedural law, that does
not mean that a step in proceedings has been taken for the purpose of the SlA. To do so requires an election
- ie an act rather than a mere omission.

[175] As to the other points, I am satisfied that Spain's position throughout has been that it was disputing the
jurisdiction of both the court and the arbitrator.
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fl 761 Thus in the acknowledgment of service it stated that it was "reserving all rights of any description,
whether jurisdictional or otherwise" and specifically stated that it "will rely on grounds of challenge available
underthe . . . Sovereign lmmunityAct 1978'.

[177] The assertion of immunity was repeated in its solicitors' letter of 21 June 2013 which was the first time
Spain had set out its substantive position on the s 66 application. lt was repeated in Mr Meredith's witness
statements of 27 June 20'13 and 5 August 2013.

fl 781 The other applications made must be seen in the context of these general reservations and the
practical desirability of dealing with all the applications together. lts continuing objection to the court's
jurisdiction was maintained and it was reasonably clear that this was to be raised in answer to the Club's own
s 66 application. There was therefore no need for a separate application to be issued. Looking at Spain's
conduct as a whole I am satisfied that it never affirmed the correctness of the proceedings and its willingness
to go along with a determination by the courts.

þ79f France's position is similar to that of Spain, although the CPR Pt 11.1(sXb) point does not arise in its
case. I find that the position is othen¿vise the same as in relation to Spain. Neither of the Defendants have
taken a step in the proceedings within the meaning of s 2 of the SlA.

[180] ln summary, I hold that immunity has been lost by reason of s 9(1) of the SlA. ln those circumstances
it is not necessary to consider the position separately in relation to the Defendants' own applications. I

accordingly conclude that the court has jurisdiction over the Defendants.

(5) Should The Court Grant The Applications As A Mafter Of Discretion?

[1 8l ] Seetion 66 of the Aet provides:

"(1) An award made by the tribunal pursuant to an arbitration agreement may, by leave of the court, be enforced in the
same manner as a judgment or order of the court to the same effect.

(2) Where leave is so given, judgment may be entered in terms of the award

(3)
be

Leave to enforce an award shall not be given where, or to the extent thât, the person against whom it is sought to
enforced shows that the tribunal lacked substantive jurisdiction to make the award.

The right to raise such an objection may have been lost (see section 73).

(4) Nothing in this section affects the recognition or enforcement of an award under any other enactment or rule of law,
in particular under Part ll of the Arbitration Act 1950 (enforcement of awards under the Geneva convention) or the
provisions of Part lll of this Act relâting to the recognition and enforcement of awards under the New York Convention
or by an action on the award."

fl821 On an application under s 66, the court has a discretion whether or not to enforce the award - it "may"
do so.

[183] ln many cases the discretionary issue will relate to the validity of the award and it will be for the
Respondent to "show" that the tribunal lacked jurisdiction. However, I accept that the discretion is a wide one
to be exercised in the interests of justice and that it will embrace issues such as the utility of a declaratory
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judgment, as is illustrated by Wesf Tankers lnc v Allianz SpA [2012] EWCA Civ 27,1201212 All ER (Comm)
113,1201211 Lloyd's Rep 398.

[184] ln West Tankers Toulson LJ, with whom Lloyd and Carnwath LLJ agreed, stated that:

'37 . . . I cannot see why in an appropriate case the court may not give leave for an arbitral award to be enforced in the
same manner as might be achieved by an action on the award and so give leave for judgment to be entered in the
terms of the award.

38 I use the words 'in an appropriate case' because the language of the section is permissive. lt does not involve an
administrat¡ve rubber stamping exercise. The court has to make a judicial determination whether it is appropriate to
enter a judgment in the terms of the award. There might be some ser¡ous question raised as to the validity of the award
or for some other reason the court might not be persuaded that the interests ofjustice favoured the order being made,
for example because it thought it unnecessary. . . ."

[1 851 The West Tankers case concerned whether the court had jurisdiction to give leave to enforce a
declaratory award as a judgment under s 66 of the Act and, if so, whether the court should do so as a matter
of discretion. The jurisdictional argument was that there was no power to enforce such an award since a
declaratory judgment does not involve enforcement. This argument was rejected by Field J and the Court of
Appeal. Field J's exercise of his discretion to make an order under s 66 was not challenged on appeal.

[186] The Club relied upon Field J's discretionary decision in Wesf Tankers and submitted that it was on all
fours with the present case. The Club's stated objective in these proceedings is to obtain an English
judgment which, by virtue of art 34(3) of the Judgments Regulation, would take primacy over any
inconsistent Spanish judgment which might be rendered in November. A similar issue arose in West
Tankers. Field J decided that the declaratory award would be enforced because there was utility in so doing.
He stated that:

"28 The purpose of section 66(1) and (2) is to provide a means by which the victorious party in an arbitration can obta¡n
the material benefit of the award in his favour other than by suing on it. Where the award is in the nature of a
declaration and there is no appreciable risk of the losing party obtaining an inconsistent judgment in a membei state
which he might try to enforce within the jurisdiction, leave will not generally stand to be granted because the victorious
party will not thereby obtain any benefit which he does not already have by virtue of the award per se. ln short, in such
a case, the grant of leave will not facilitate the realisation of the benefit of the award. Where, however, as here, the
victorious party's objective in obtaining an order under section 66(1) and (2) is to establish the primacy of a declaratory
award over an inconsistent judgment, the court will have jurisdiction to make a section 66 order because to do so will
be to make a positive contribution to the securing of the material benefit of the award.

30 On an application under s 66 or to set aside a s 66 order, it is enough, in my view, in a case such as this, for the
party seeking to enforce the award to show that he has a real prospect of establishing the primacy of the award over an
inconsistent judgment. lt is not necessary, nor is it appropr¡ate, for the court finally to decide this hypothetical question -
hypothetical because the unsuccessful party to the arbitrat¡on will not have obtained an inconsistentjudgment ¡n a
member state at the time the court is dealing with the s 66 application."

[187] Similarly there is here a real prospect of establishing the pr¡macy of the award over any inconsistent
judgment which may be rendered in Spain and therefore a clear utility in granting leave to enforce. The
prospect of so establishing primacy is borne out by cases in which it has been stated - The Wadisudr [2009]
EWCA Civ 1397, l2O1Ol2 All ER (Comm) 1243,l2Ù10l I Lloyd's Rep 193 at 63 (per Waller LJ) - or assumed
- West Tankers per Field J al25-26 - that an award under s 66 is a 'ludgment" under s 34(3), and the
decision to that effect of Beatson J in African Fertilizers and Chem¡cals N/G Ltd (Nigeria) v BD Shipsnavo
GmbH&CoReedereiKGI2O09|EWCACiv1397,t2010l2AllER(Comm)1243,1201011 Lloyd'sRep193
at 27-8.
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fl881 ln the African Fertilizers case Beatson J followed and applied Waller LJ's obiter statement in The Wadi
Sudrthat art 34(3) could be relied upon. As he stated at 28:

"(b) Mr Happé's submissions on this issue are incons¡stent with the ob¡ter statement of Waller LJ in Naf¡onal Navigation
Co v Endesa Generacion SA (The Wadi Sudr) 1200912 CLC 1004 at 63. Waller LJ stated that, where the English court
had granted a declaration that an arbitration clause was incorporated into a contract (in that case a bill of lading) and a
court in another member state subsequently refused to stay proceedings in that state, '. . . the Claimant in England
could proceed with the arbitration in England; if that were inconsistent with the ludgment obtained in the member state
then that would provide an answer on its own [see Article 34(3)]'."

[189] The Defendants challenged the correctness of Beatson J's decision, but I agree with Field J that it
would not be appropriate to decide that issue in circumstances where any inconsistency is still hypothetical
and that it is sufficient for there to be a real prospect of establishing primacy, as there clearly is on the
current authorities.

[190] The Defendants submitted that there are two poss¡b¡lities. The first is that the s 66 judgment is not a
Regulation Judgment and therefore there is no utility in it. The second is that it is a Regulation Judgment, in
which case it would be an inappropriate exercise of the court's discretion to grant leave for such a judgment
to be entered. The same applies to the exercise of that discretion on the basis that there is a real prospect of
it being a Regulation Judgment.

fl9ll The Defendants submitted that it would be an inappropriate exercise of the court's discretion because
it would serve to subvert the Regulation jurisdictional regime because:

i) The subject matter of the proceedings in Spain mean that they fall within the scope of the
Regulation (art 1) and any resulting judgment will be a Regulation Judgment;

ii) The subject matter of the enforcement proceedings in England is arbitration and thus outside
the scope of the Regulation (art 1(2Xd));

iii) The Spanish court was the court first seised for the purposes of art 27 (1) of the Regulation
and were it not for the fact that s 66 proceedings fall outside of the Regulation the English
Court would be obliged to stay its proceedings until such time as the jurisdiction of the court
first seised was established;

iv) Thus if the English Coun wèrè to grânt a Regulâtion Judgment in non-Regulation
proceedings in the present case, it would be declining to respect the lis pendens provision in art
27 and the direct action provision in art 1 1 , which it would be obliged to respect if these
proceedings fell within the Regulation and by so doing, allocating itself primacy for the
purposes of art 34 over the judgment of the Spanish court as that which was first seised.

þ921 ln short, the non-Regulation nature of the s 66 proceedings allows the court to ignore the mandatory
stay imposed by the Regulation and yet it would assert the status of having issued a Regulation judgment in
order to trump the judgment of the court first seised. The Defendants submitted that such a result is not
countenanced by the Regulation and that the court should not exercise its discretion so as to encourage
such a result.

[193] This argument assumes that the court should treat the present application as if it was regulated by the
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Regulation. However, this is an arbitration application and arbitration falls outside the Regulation. Potentially
inconsistent decisions and lack of co-ordination are recognised consequences of the arbitration exclusion. As
the Club put it, why should the court refuse to grant a party the full benefit of an award which it has because
to do so would run counter to the scheme of a Regulation that does not apply to arbitration?

fi 941 ln my judgment, as in the West Tankers case, there is a clear utility in granting judgment and the
Regulation regime is not a good or sufficient reason for preventing the Club from seeking to realise the full
benefit of their awards.

fl951 The Defendants raised a number of other matters which they submitted should persuade the court not
to exercise its discretion. These included the effect of declaratory relief on parties not before the court; the
risk of inconsistent judgments involving third parties; the fact that the Public Prosecutor is not party to these
proceedings; and the potential effect of any judgment on criminal and civil proceedíngs which are all but
concluded in which the Public Prosecutor is pursuing claims under the Spanish Penal Code in respect of
matters of substantial public interest and importance in Spain and in France concerning the natural
resources and heritage of those countries.

[196] As to the effect on third parties, the awards do not bind any third parties and therefore do not affect
their rights. Nor is there a risk of inconsistent judgments since the judgments will involve different parties.
Although the Public Prosecutor is not party to these proceedings, the evidence is that any judgment obtained
in Spain in respect of the civil claims brought by him on behalf of other parties (including Spain) will be in the
name of the relevant party. There will therefore be no civil judgment for the Public Prosecutor.

fl 971 As to the points made about the importance of and the public interest in the Spanish proceedings, I

recognise the significance of the issues raised and the claims made in those proceedings, but there cannot
be one rule for publicly important cases and another for less important cases. I also recognise that, if no
English law advice was taken prior to bringing the direct claims against the Club, the Defendants might be
surprised to learn that they are bound to bring those claims in arbitration. However, the Club entered into an
English law insurance contract on agreed terms and priced the cover provided accordingly. Those terms
involve no liability in the events which have happened over and above the CLC liability, an international
convention limit of liability which has been fully met. This court has always upheld the principle of freedom of
contract and supported the enforcement of contractual bargains freely entered into. The Club is doing no
more than seeking to enforce its contractual rights in respect of a claim which is in substance a claim under
the contract that it made.

fl 981 For all these reasons I conclude that there is utility in granting the declarations sought, that no good
reason has been shown why the court should refuse to allow the Club to seek to realise the full benefit of the
awards it has obtained, and that in the exercise of my discretion and in the interests of justice I should grant
the s 66 application.

CONCLUS/ON

[f 99] I answerthe lssues raised as follows

i) The proper characterisation of the claims is contractual.

ii) The claims are arbitrable
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iii) There has been no waiver of the right to arbitrate France's claims.

iv) The court has jurisdiction because any state immunity has been lost pursuant to s 9(1) of
the SlA.

v) ln the exercise of its discretion the court should grant the s 66 applications.

[200] ln the light of my conclusion on issues i) to iii) I refuse the Defendants' applications under ss 67/72.

[201] ln the light of my conclusions on issues iv) and v) I grant the Club's applications under s 66.

Judgment accordingly
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All England Reporter/2004/December/Through Transport Mutual lnsurance Association (Eurasia) Ltd v New
lndia Assurance Co Ltd - [2004]All ER (D) 25 (Dec)

l20o4l All ER (D)25 (Dec)

Through Transport Mutual Insurance Association (Eurasia) Ltd v New lndia
Assurance Go Ltd

l2OO4l EWCA Civ 1598

Gourt of Appeal, Givil Division

Lord Woolf GJ, Clarke and Rix LJJ

2 December 2004

Practice and procedure - Service of process - lnjunction to prevent foreign proceedings - Reliance on English
law and arbitration clause - Discretion of court.

A merchant shipped a container containing garments from Calcutta for carriage to Moscow under two
through transport bills of lading issued by B Ltd, which was a member of the claimant mutual insurance
association (the club). The bills of lading provided for the goods to be carried by sea to a Finnish port and
thence by road to Moscow. The goods were insured against loss or damage in transit by the defendant. The
container was lost in transit after having arrived in Finland. The merchant made a claim against the
defendant, which was compromised, and as a result the defendant became entitled to exercise the
merchant's rights against the carrier. The club rules contained a law and disputes clause providing for
English law and arbitration in London. The defendant sued the club in Finland, under the Finnish lnsurance
Contracts Act 1994 (the Finnish statute). The club thereafter issued an arbitration claim form in the High
Court seeking a declaration that the defendant was bound to pursue a claim in arbitration, and an injunction
to restrain it from pursuing its claim in Finland. The club obtained permission to serve the claim form out of
the jurisdiction. The defendant applied for that order to be set aside or, alternatively, for the English
proceedings to be stayed. The judge held that: the defendant was bound to submit the claim under the
Finnish statute to arbitration in London, because the essential nature of the right created by the Finnish
statute was to enforce the terms of the contract, which was governed by English law, and which included the
arbitration clause; that it followed that the court had jurisdiction to give permission to serve the claim form out
of the jurisdiction under CPR 6.20(5)(c) and 62.5(1)(c), and that it had jurisdiction to grant an injunction to
prevent the continuation of proceedings contrary to the terms of the arbitration clause; that the court was not
bound to stay the English proceedings under art 27.1 ot Council Regulation (EC) 4412201 because by
añ.1.2(d) it did not apply to arbitration;that there was no basis for staying the proceedings or setting aside
the service outside the jurisdiction; and that, applying the principles in the authorities as to anti-suit
injunctions, the club was entitled to an injunction restraining the defendant from proceeding further in
Finland. The defendant appealed.

The principal questions which arose on the appeal were: (i) whether the court should decline jurisdiction or
stay the proceedings under the Regulation; (ii) whether the judge was right to hold that the defendant was
bound to pursue its claim under the Finnish statute by arbitration in England; (iii) whether the permission to
serve the claim form out of the jurisdiction should be set aside or the proceedings be stayed as a matter of
discretion; (iv) whether the judge should have granted the declarations he did; and (v) whether he should
have granted an anti-suit injunction.



712
Page 2

The appealwould be allowed in part.

(1) The court should not decline jurisdiction or stay the proceedings under the Regulation. ln particular, the
question whether the claim in England was within the arbitration exception was not a matter for the Finnish
court as the court first seised, and the judge was right to hold that the claim in England was within the
arbitration exception and thus outside the Regulation.

(2) The judge was right to hold that, under English principles of conflicts of laws, the defendant was bound to
pursue its claim under the Finnish statute by arbitration in England, because the club was entitled to rely on
the arbitration clause, just as it was entitled to rely upon any other clause in the contract to defend the claim.

(3) The permission to serve the claim form should not be set aside and the proceedings should not be
stayed as a matter of discretion. Once it had been held by the English court that the defendant was bound to
submit its claim under the Finnish statute to arbitration it would not be just to stop the club seeking a
declaration to that effect in proceedings in England.

(4) The judge was right to declare that the defendant was bound to refer any claims against the club in
respect of the consignment to arbitration in England. However, his declaration that the Finnish proceedings
were in breach of the arbitration clause should be set aside because the defendant was not in breach of
contract in bringing them.

(5) ln all the circumstances of the instant case, the judge should not have granted the anti-suit injunction,
which should be set aside.

Decision of Moore-Bick J t20031 All ER (D) 360 (Dec) reversed in part.

Mark Howard QC and Ricky Dirwan (instructed by Birketts) for the club.

Christopher Smith (instructed by Holmes Hardingham Walser Johnston Winter) for the defendant.

KateO'Hanlon Barrister

Judgment

120041 EWCA Giv 1598

COURT OF APPEAL, CIVIL DIVISION

2 DECEMBER 2OO4

LORD WOOLF CHIEF JUSTICE, LORD JUSTICE CLARKE and LORD JUSTICE RIX

JUDGMENT: APPROVED BYTHE COURT FOR HANDING DOWN (SUBJECT TO EDITORIAL
coRRECTTONS)

LORD JUSTICE CLARKE:
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lntroduction

l. This is the judgment of the court on an appeal from an order of Moore-Bick J dated 18 December 2003. By
that order he dismissed the defendant's challenge to the jurisdiction of the English High Court, declared that
the defendant was bound to refer certain claims to arbitration in England and that proceedings issued by the
defendant in Finland were brought in breach of the agreement to arbitrate and granted an injunction
restraining the defendant from continuing with the proceedings in Finland and/or from commencing
proceedings othen¡rise than by way of arbitration in London. The judge also ordered the defendant to pay the
claimant's costs and gave the defendant permission to appeal.

The facts

2. The facts are not in dispute and can be taken from the judge's judgment. ln October 1999 an lndian
merchant, Saluja Fabrics, shipped on board the vessel Hari Bhum at Calcutta a container said to contain
various types of garments for carriage to Moscow. The container was shipped under two through transport
bills of lading issued by Borneo Maritime Ltd (''BML'), which provided for the goods to be carried by sea to
Kotka in Finland and thence by road to Moscow. The goods were insured against loss or damage in transit
by the defendant, New lndia Assurance Company Limited ("New lndia").

3. The container arrived at Kotka on 30 November 1999. On 16 December Borneo Maritime Oy ("BMO"), an
associated company of the carrier incorporated in Finland, issued a CMR waybill for the carriage of the
container by road from Kotka to Moscow. Unfortunately, the container did not reach Moscow, having been
lost in circumstances which are still in dispute somewhere in the course of its journey through Russia.

4. The claimant, Through Transport Mutual lnsurance Association (Eurasia) Ltd ("the Club"), is a mutual
insurance association which provides insurance to its members in respect of various kinds of losses and
liabilities incurred in connection with the carriage of goods. BML was a member of the Club for the year
beginning 1 September 1999. BMO was also insured under the same cover as an associated company of
BML.

5. Following the loss of the container, Saluja Fabrics made a claim against New lndia which was in due
course compromised. As a result of the compromise New lndia became entitled to exercise Saluja Fabrics'
rights against the carrier, either as assignee of those rights or by way of subrogation; we are not sure which.
During 2002 BMO filed for bankruptcy and on 26 November 2002 it was struck off the register in Finland. As
the judge observed, it is not clear whether any claim had been intimated to the company before that
occurred, but it is common ground that no payment had been made by either BMO or BML in respect of the
loss of the container.

6. The Club rules for the year beginning I September 1999 included the following provisions:

"Glause A. Cargo Liabilities

1 RISKS INSURED

1.1 Loss of or Damage to Cargo
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You are insured for your liability for physical loss of or damage to Cargo and for consequential
loss resulting from such loss of damage.

General Provisions

Glause A. Exclusions & Qualifications

1. STANDARD EXCLUSIONS AND QUALIFICATIONS

1.3 Indemnity insurance

lnsurance with the Association is on the basis of indemnity which means that the Association
shall pay you only

(a) after you have suffered a physical loss of your insured property, for example, your
Equipment, or

(b) after you have expended money, for example, by paying a claim of your Customer or a
Third Party for which you are liable or by paying for repairs to your insured property.

Clause D. Law & Disputes

,1. LAW

Every insurance provided by the Association and the rights and obligations of you (or any other
person) and the Association arising out of or in connection with such insurance, is subject to
and shall be construed in accordance with English law.

2. DISPUTES

lf any difference or dispute shall arise between you (or any other person) and the Association
out of or in connection with any insurance provided by the Association or any application for or
an offer of insurance, it shall be referred to arbitration in London.

2.2The submission to arbitration and all proceedings in connection with it shall be subject to
English law.

2.3 No action or other legal proceedings against the Association upon any such dispute may be
maintained unless and until it has been referred to arbitration and the award has been
published and become final.
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2.4 The sole obligation of the Association to you in respect of such dispute is to pay such sum,
if any, as such final award may direct."

7. Clause A1.3(b) is colloquially known as a pay to be paid clause and clauses D2,2.3 and2.4 together
conta¡n both an arbitration clause and a Scoff v Avery clause and are very similar to the clauses considered
by Leggatt J in Socony Mobil Oil Co lnc v West of England Ship Owners Mutual lnsurance Association
(London) Ltd (The Padre lsland (No 1)) 1198412 Lloyd's Rep. 408.

8. On 19 October 1999 the Club issued a certificate of membership ("the certificate") with the terms of the
cover attached. The parties to the contract at that time were of course only BML and BMO on the one hand
and the Club on the other. Neither Saluja Fabrics nor New lndia was a party. However, having paid Saluja
Fabrics, New lndia naturally wanted to recover the amount it had paid from those responsible for the loss. lt
could not recover from BMO because it was insolvent (or indeed from BML presumably for the same reason)
and it naturally considered how it could recover directly from the Club as the liability insurer of both BMO and
BML. The claim is, by today's standards, comparatively modest. We were told that it is of the order of
U5$250,000 plus interest.

9. New lndia did not proceed in England underthe Third Party (Rights Against lnsurers) Act 1930, no doubt
because of the pay to be paid clause and the decision of the House of Lords in Firma C-Trade S.A. v
Newcasf/e Protection and lndemnity Association (The Fanti) and Socony Mobil Oil Co lnc v West of Engtand
Ship Owners Mutual Insurance Association (London) Ltd (The Padre lsland (No.2)) [1990] 2 Lloyd's Rep.
191 . lnstead, on 16 December 2002 New lndia began proceedings in its own name against the Club in
Finland by applying to the District Court of Kotka for the issue of a writ in respect of its claim for the loss of
the container. The claim was made under section 67 of the Finnish lnsurance Contracts Act 1994 ("the
Finnish Act").

10. Section 67 provides as follows:

"lnjured person's entitlement to compensation under general liability insurance

A person who has sustained bodily injury, property damage or financial loss under general
liability insurance is entitled to claim compensation in accordance with the insurance contract
direct from the insurer, if:

1) the insurance policy has been taken out pursuant to laws or regulations issued by the
authorities;

2) the insured has been declared bankrupt or is othenruise insolvent; or

3) the general liability insurance has been mentioned in marketing efforts launched to promote
the insured's business.

lf such claim is made to the insurer, the insurer shall inform the insured of the claim without
undue delay and reserve the insured an opportunity to give furlher information on the
occurrence of the insured event. The insured shall also be notified of the subsequent
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processing of the claim.

lf the insurer accepts a claim made by a person who has sustained bodily injury, property
damage, or financial loss, such acceptance is not binding on the insured."

Section 67 thus gives a third party the right in some circumstances to proceed directly against a liability
insurer such as the Club when the insured who would otherwise be liable to the third party is insolvent.

1 1. The only other section of the Finnish Act which is (so far as we are aware) relevant or potentially relevant
is section 3, which provides as follows:

"Peremptory nature of the provisions

(1) Any terms or conditions of an insurance contract that deviate from the provisions of this Act
to the detriment of an injured person or a person entitled to compensation or benefits other
than the policyholder shall be null and void.

(2) Any terms or conditions of an insurance contract that deviate from the provisions of this Act
to the detriment of the policyholder shall be null and void if the policyholder is a consumer or a
business which in terms of the nature and scope of its operations or other circumstances can
be compared to a consumer as a party to the contract signed with the insurer. What is provided
in this Subsection is not applied to group insurance contracts.

(3) The provisions contained in Subsections 1 and 2 are not applied to credit insurance, marine
or transport insurance taken out by businesses, or insurance taken out by businesses to insure
aircraft."

As can be seen, section 3 is an anti-avoidance provision not dissimilar from that contained in the Third Party
(Rights Against lnsurers) Act 1930.

12. On 3 January 2003 a writ was issued in Finland which was served on the Club in England on 31 March.
On 30 April the Club took steps to contest the jurisdiction of the District Court of Kotka. As we understand it,
it did so without submitting to the jurisdiction for any other purpose. On 8 May it issued an arbitration claim
form in the High Court seeking a declaration that New lndia is bound to pursue any claim in arbitration and
an injunction to restrain it from pursuing its claim in Kotka. On 16 May Gross J gave the Club permission to
serve the claim form on New lndia out of the jurisdiction and on 2 July, following service of the proceedings
in Mumbai, New lndia applied for the order for service out of the jurisdiction to be set aside or, in the
alternative, for the proceedings here to be stayed in the exercise of the court's discretion.

13. On 22 October 2003 the District Court of Kotka rejected the Club's challenge to its jurisdiction. ln
reaching its conclusion the court held that it had jurisdiction to determine the claim because it arose out of an
international contract for the carriage of goods by road and because, under article 10 of the EC Judgments
Regulation (Council Regulation (EC) No 4412001) ("the Regulation"), claims against insurers may be.brought
in the courts of the country where the harmful event occurred. lt appears to have held that, although the loss
occurred in Russia, the harmful event occurred in Finland on the basis that the loss was caused there,
although the court does not spell out the basis of that finding in its judgment.
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14. As to the arbitration clause the court said

"As grounds for the District Court's lack of jurisdiction, TT-Club has also invoked the fact that
the insurance contract made between TT-CIub and Borneo Maritime Oy's parent company
Borneo Maritime Ltd contains an arbitration clause. According to it, alldisputes rising from the
insurance and the insurance contract must be settled according to the arbitration procedure in
London under English law. The District Court observes that Saluja Fabrics and The New lndia
are not contractual parties to that insurance contract. The arbitration clause thus does not
concern The New lndia. Because The New lndia does not derive its right to insurance
compensation from Borneo Maritime Oy, the arbitration clause does not concern The New lndia
on this basis either. Nor have such other grounds been presented in the case as would lead to
a situation in which the arbitration clause would be binding upon The New lndia."

15. The court thus held that neither Saluja Fabrics nor New lndia was a party to the contract of insurance
and that New lndia's claim against the Club was not derived from BMO. For these reasons it was not bound
by the arbitration agreement. We understand that an appeal against that decision is pending, although no
date for it has yet been fixed. The order which is the subject of this appeal expressly permits New lndia to
defend the appeal in Finland, notwithstanding the injunction.

The issues

16. The parties' positions before the judge can be summarised in this way. The Club relied upon the
arbitration clause in its rules. lt said that, if New lndia is to recover under section 67 of the Finnish Act, it can
only do so "in accordance with the insurance contract" between the BMO and the Club and that it follows that
it is, at least for that purpose, bound by all the Club rules including the arbitration clause. lt thus follows that
New lndia must bring the claim by way of arbitration in England. lt makes that submission in these
proceedings. ln due course it will submit in the arbitration that it is entitled to a declaration that New lndia's
claim is doomed to failure because it is bound by (and cannot satisfy) the pay to be paid clause. The Club
said that in these circumstances it is entitled to an injunction to restrain New lndia from proceeding in Finland
or elsewhere in breach of the arbitration clause.

'1 7. New lndia's case was that it is suing in Finland in reliance upon an independent statutory cause of action
created by a Finnish statute and that the English court has no jurisdiction because the Finnish court was first
seised of the dispute under Article 27 ol lhe Regulation. Moreover it said that it is not suing on the contract of
insurance in the Club rules or indeed bringing a claim in contract at all and that it is not bound by the
arbitration clause in the rules. ln any event it said that the issue whether it was bound by the arbitration
clause was one in respect of which the Finnish court was first seised and that under Finnish law both the
arbitration clause and the pay to be paid clause are void. Alternatively New lndia said that the English
proceedings should be stayed on the ground oî forum non conveniens and in any event that no injunction
should be granted.

18. Since the case was before the judge there have been two important decisions of the European Court of
Justice ("ECJ") upon which New lndia places considerable reliance in support of its submissions, and
especially in support of its case that no injunction should be granted by the English Court restraining
proceedings in Finland. They are Ench Gasser GmbH v Misat Sr/, ECR C-116102, in which the judgment was
given on 9 December 2003, and Turner v Grovit, ECR C-159/02l2004l All ER (EC) 485, in which judgment
was given on 27 April 2004. The judgment of the judge was given on 18 December 2003 at a time when he
was unaware of the decision in Gasser.

The decision of the judge
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19. The judge's conclusions may be shortly summarised in this way

i) New lndia was bound to submit the claim under section 67 of the Finnish Act to arbitration in
London. ln proceedings before an English court a dispute about New lndia's claim can only be
resolved by applying the principles of English private international law relating to
characterisation. On the authorities, notably National Bank of Greece and Athens v Metliss
[1958]AC 509, Adams v NationalBankof Greece [1961]AC 255 and Macmillan Ltd v
Bishopsgate lnvestment Trust Plc (No 3) [1996] I WLR 387, the question depends on whether
New lndia is seeking to enforce a contractual obligation derived from the contract of insurance
or an independent right of recovery arising under the Finnish Act. lf in substance the claim is
independent of the contract of insurance and arises under the Finnish legislation simply as a
result of its having a right of action against an insolvent insured, the issue would have to be
characterised as one of statutory entitlement to which there may be no direct equivalent in
English law. ln that case the issue would have to be determined in accordance with Finnish
law. lf, on the other hand, the claim is in substance one to enforce against the insurer the
contract made by the insolvent insured, the issue is to be characterised as one of obligation. ln
that case the court will resolve it by applying English law because the proper law of the contract
creating the obligation is English law: see Adams v National Bank of Greece.

ii) The effect of section 67 is in substance to enable an injured party who has a claim against
an insolvent insured to bring proceedings directly against the insurer to obtain the benefit that
the insured would himself have been entitled to obtain under the contract. The essential nature
of the right created by section 67 is to enforce the terms of the contract.

iii) The obligations of the Club under the contract of insurance are governed by English law and
accordingly Finnish legislation will not be recognised in this country as effective to modify them.
It follows that if New lndia wishes to pursue a claim against the Club, it must do so in
accordance with the terms of the contract under which it arises. That includes the arbitration
clause.

iv) lt further follows that the court had jurisdiction in this case to give permission to serve the
claim form out of the jurisdiction under CPR 6.20(5)(c) and rule 62.5(1)(c) and that it has
jurisdiction to grant an injunction to prevent the continuation of proceedings contrary to the
terms of the arbitration clause.

v) The court was not bound to stay the proceedings under Article 27 .1 of the Regulation
because by Article 1.2(d) it does not apply to arbitration and because, following the decision of
Aikens J in Navigation Maritime Bulgare v Rustal Trading Ltd (The 'lvan Zagubanski') 1200211
Lloyd's Rep. 107, these proceedings are within the arbitration exception and thus outside the
Regulation.

vi) There was no basis for staying the proceedings or setting aside the service outside the
jurisdiction as a matter of discretion, given the judge's conclusion that the Club was entitled to
have the matter arbitrated in England and not pursued in litigation in Finland or elsewhere.

vii) Applying the principles in the authorities as to anti-suit injunctions, the club was entitled to
an injunction restraining New lndia from proceeding further in Finland.
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The appeal

20. The argument in the appeal ranged somewhat more widely than before the judge because it was
submitted by Mr Smith on behalf of New lndia that, as the court first seised, the Finnish court and not the
English court must decide whether these proceedings are within the arbitration exception or not. He also
submitted that, if it was open to the English court to determine that question, we should hold that The lvan
Zagubanskiwas wrongly decided and that the proceedings are outside the arbitration exception, with the
consequence that the proceedings are within the Regulation and that this court must decline jurisdiction or
stay the proceedings under Article 27 . Mr Smith further relied upon the decisions of the ECJ in Gasser and
Tumer v Grovit in support of his submission that in any event no anti-suit injunction should have been
granted.

21.The principal questions which arise in the appeal seem to us to be these:

i) Should the court decline jurisdiction or stay the proceedings under the Regulation?

ii) Was the judge right to hold that New lndia is bound to pursue its claim under the Finnish Act
by arbitration in England?

iii) Should the permission to serve the claim form out of the jurisdiction be set aside or the
proceedings be stayed as a matter of discretion?

iv) Should the judge have granted the declarations he did?

v) Should he have granted an anti-suit injunction?

We will consider those questions under these headings: the Regulation, the arbitration clause, setting aside
service and stay, the declarations and the anti-suit injunction.

The Regulation

22. The Regulation provides, as far as relevant, as follows:

"CHAPTER 1 - SCOPE

Article 1

2. The Regulation shall not apply to:

(d) arbitration.
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CHAPTER II - JURISDICTION

SECTION 9. LIS PENDENS - RELATED ACTIONS

Arlicle 27

1. Where proceedings involving the same cause of action and between the same parties are
brought in the courts of different Member States, any court other than the court first seised shall
of its own motion stay its proceedings until such time as the jurisdiction of the court first seised
is established.

2. Where the jurisdiction of the court first seised is established, any court other than the court
first seised shall decline jurisdiction in favour of that court.

Article 28

1. Where related actions are pending in the courts of different Member States, any court other
than the court first seised may stay its proceedings.

2. Where these actions are pending at first instance, any court other than the court first seised
may also, on the application of one of the parties, decline jurisdiction if the court first seised has
jurisdiction over the actions in question and its law permits the consolidation thereof.

3. For the purposes of this Article, actions are deemed to be related where they are so closely
connected that it is expedient to hear and determine them together to avoid the risk of
irreconcilable judgments resulting from separate proceedings.

CHAPTER III- RECOGNITION AND ENFORCEMENT

Article 32

For the purposes of this Regulation Judgment' means any judgment given by a court or tribunal
of a Member State, whatever the judgment may be called, including a decree, order, decision
or writ of execution, as well as the determination of costs or expenses by an officer of the court.

Section 1 - Recognition

Article 33

1. A judgment given in a Member State shall be recognised in the other Member States without
any special procedure being required.
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2. Any interested party who raises the recognition of a judgment as the principal issue in a
dispute may, in accordance with the procedure provided for in Section 2 and 3 of this Chapter,
apply for a decision that the judgment be recognised.

3. lf the outcome of proceedings in a court of a Member State depends on the determination of
an incidental question of recognilion that court shall have jurisdiction over that question.

Article 34

A judgment shall not be recognised

f . if such recognition is manifestly contrary to public policy in the Member State in which
recognition is sought;

2. where it was given in default of appearance, if the defendant was not served with the
document which instituted the proceedings or with an equivalent document in sufficient time
and in such a way as to enable him to arrange for his defence, unless the defendant failed to
commence proceedings to challenge the judgment when it was possible for him to do so,

3. if it is irreconcilable with a judgment given in a dispute between the same parties in the
Member State in which recognition is sought;

4. if it is irreconcilable with an earlier judgment given in another Member State or in a third
State involving the same cause of action and between the same parties, provided that the
earlier judgment fulfils the conditions necessary for its recognition in the Member State
addressed.

Article 35

1. Moreover, a judgment shall not be recognised if it conflicts with Sections 3, 4 or 6 of Chapter
ll, or in a case provided for in Article 72.

2. ln its examination of the grounds of jurisdiction referred to in the foregoing paragraph, the
court or authority applied to shall be bound by the findings of fact on which the court of the
Member State of origin based its jurisdiction.

3. Subject to the paragraph 1, the jurisdiction of the court of the Member State of origin may not
be reviewed. The test of public policy referred to in point I of Article 34 may not be applied to
the rules relating to jurisdiction.

Article 36

Under no circumstances may a foreign judgment be reviewed as to its substance."
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23. lt is common ground that the Finnish court is the court first seised. Mr Smith submitted that the English
court should decline jurisdiction or stay the proceedings under Article 27 or slay them under Article 28. Mr
Howard submitted on behalf of the Club that the Regulation has no application because these proceedings
relate to arbitration and are within the arbitration exception in Article 1.2(d). However, Mr Smith took a prior
point, namely that, as the court first seised, it is for the Finnish court and not the English court to decide
whether these proceedings are within the Regulation or not and that the English court should stay these
proceedings in the meantime under Article 27 of the Regulation, pending a decision of the Finnish court on
that question. We will therefore consider that question first.

24.There is undoubted force in Mr Smith's submission if it is considered in principle and without regard to the
decided cases. lt seems to us to be at least arguable that the court first seised should indeed decide whether
any relevant set of proceedings in a member state is within the Regulation or outside it because the
arbitration exception applies, in order to have a clear rule on that question and in order to avoid conflicting
judgments on that very question. However, that is not the approach which has so far been adopted.

25. Mr Howard relied upon the decision of the ECJ in Marc Rich & Co AG v Societa ltaliana PA (The Atlantic
Emperor) Í199211 Lloyd's Rep 342. He submitted that that decision is inconsistent with the proposition
advanced by Mr Smith. ln that case plaintiff buyers ('Marc Rich') claimed damages for breach of contract
from defendant sellers of crude oil ('lmpianti') alleging that the oil was contaminated. On February 18 1988
lmpianti issued a writ in ltaly claiming a declaration that it was not liable to Marc Rich. The writ was served on
February 29 and on the same day Marc Rich commenced an arbitration in London. lmpianti failed to appoint
an arbitrator. On May 20 Marc Rich issued an originating summons asking the English court to appoint an
arbitrator and obtained leave to serve the summons out of the jurisdiction. On July I lmpianti applied to set
aside the order giving leave to serve out of the jurisdiction on the ground that the dispute between the parties
was whether or not the contract contained an arbitration clause and fell within the arbitration exception in
Article 1(4) of the Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters
1968 ("the Brussels Convention"), which was of course the forerunner to the Regulation. Marc Rich argued
that the Brussels Convention did not apply on the ground that the arbitration exception in Article 1(4), which
was in the same terms as Article 1.2(d) of the Regulation, applied.

26. The Court of Appeal referred these questions to the ECJ for a preliminary ruling

"1. Does the exception in Article 1(4) of the Convention extend

(a) to any litigation or judgments and, if so,

(b) to litigation or judgments where the initial existence of an arbitration agreement is in issue?

2. lf the present dispute falls within the Convention and not within the exception to the
Convention, whether the buyers can nevertheless establish jurisdiction in England pursuant to:

(a) Article 5(1) of the Convention, and/or

(b) Article 17 of the Convention

3. lf the buyers are otherwise able to establish jurisdiction in England than under paragraph 2
above, whether:
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(a) the Court must decline jurisdiction or should stay its proceedings under Article 21 of the
Convention or, alternatively,

(b) whether the Court should stay its proceedings under Article 22 of lhe Convention, on the
grounds that the ltalian Court was flrst seised."

27. lmpianti relied upon a report prepared for them by Mr Jenard, who had of course previously made a
report on the Brussels Convention and the 1971 Protocol to which, like that of Professor Schlosser on the
1978 Accession Convention, the court may consider and which must be given such weight as is appropriate
in the circumstances, by reason of the express terms of section 3(3) of the Civil Jurisdiction and Judgments
Act 1982. ln paragraph 22 of his report prepared for lmpianti Mr Jenard said this:

"Both the ltalian and the English Courts are presently seised of this matter. The ltalian Court
(which was the court where proceedings were first brought) is asked to deal with the merits of
the claim brought by Marc Rich under the sale contract and, incidentally to that claim, to
confirm its own jurisdiction and determine the validity of the disputed jurisdiction clause in the
contract. The English Court, on the other hand is asked to decide whether the arbitration clause
is valid and if so to appoint an arbitrator. lt is therefore certain that both the English and ltalian
Courts will directly or indirectly rule on the validity of the arbitration clause and it is further
possible that they could come to different conclusions, in the event that the ltalian courts, in
reaching a conclusion on the merits, consider the Arbitration Clause to be invalid or
non-existent and the English Court find that there is a valid Arbitration Agreement. ln this
respect it is important to remember the aims of the Brussels Convention."

28. Mr Jenard then referred lo Effer v Kantnerll982l ECR 825 and in paragraph 24 stressed the desirability
of avoiding simultaneous proceedings on the same subject matter before the courts of two or more
contracting parties "since this would lead to conflicting judgments and difficulties in the enforcement thereof'
His view was that, since the ltalian court was the court first seised, it should determine the question whether
the arbitration clause was valid and that, if it held that it was, the parties should be sent to arbitrate in
England, whereas if it held that it was not, the litigation should remain in ltaly. ln the meantime the English
court should stay its proceedings under Article 21 of lhe Brussels Convention, which was the equivalent of
Article 27 of the Regulation.

29. There was in our view some force in that approach but Advocate General Darmon did not agree. His
view was that the principal subject matter of the proceedings pending before the English court was
arbitration, that the arbitration exception therefore applied and that the Convention did not apply because it
did not apply to that principal subject matter and that was so whether or not the English court had before it
the preliminary issue of whether or not the arbitration existed: see eg paragraph 30 and following. The
Advocate General was of the view that it was of decisive importance to determine whether the principal issue
before the court fell within the scope of the Convention (paragraph 47), which in his view the principal issue
in the English proceedings did not.

30. ln considering question 1, the ECJ reformulated it by posing this question:

"Whether a preliminary issue concerning the existence or validity of an arbitration agreement
affects the application of the Convention to the dispute in question."
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It answered the question in this way:

"22 lmpianti contends that the exclusion in Article 1(4) of the Convention does not extend to
disputes or judicial decisions concerning the existence or validity of an arbitration agreement. ln
its view, that exclusion likewise does not apply where arbitration is not the principal issue in the
proceedings but is merely a subsidiary or incidental issue.

23 lmpianti argues that, if that were not so, a party could avoid the application of the
Convention merely by alleging the existence of an arbitration agreement.

24 lmpianti contends that, in any event, the exception in art 1(4) of the Convention does not
apply where the existence or validity of an arbitration agreement is being disputed before
different Courts to which the Convention applies, regardless of whether that issue has been
raised as a main issue or as a preliminary issue.

25 The Commission shares lmpianti's opinion in so far as the question of the existence or
validity of an arbitration agreement is raised as a preliminary issue.

26 Those interpretations cannot be accepted. ln order to determine whether a dispute falls
within the scope of the Convention, reference must be made solely to the subject-matter of the
dispute. lf, by virtue of its subject-matter, such as the appointment of an arbitrator, a dispute
falls outside the scope of the Convention, the existence of a preliminary issue which the Court
must resolve in order to determine the dispute cannot, whatever that issue may be, justify
application of the Convention.

27 lt would also be contrary to the principle of legal certainty, which is one of the objectives
pursued by the Convention (see judgment in Case 38181, Effer v Kantner, [1982] ECR 825,
paragraph 6) for the applicability of the exclusion laid down in Article 1(a) of the Convention to
vary according to the existence or othenryise of a preliminary issue, which might be raised at
any time by the parties.

28 lt follows that, in the case before the Court, the fact that a preliminary issue relates to the
existence or validity of the arbitration agreement does not affect the exclusion from the scope
of the Convention of a dispute concerning the appointment of an arbitrator.

29 Consequently, the reply must be that Article 1(4) of the Convention must be interpreted as
meaning that the exclusion provided for therein extends to litigation pending before a national
Court concerning the appointment of an arbitrator, even if the existence or validity of an
arbitration agreement is a preliminary issue in that litigation."

31. The court then said that, in view of the answer given to the first question, the second and third questions
did not call for a reply. Mr Howard submitted that it follows from the reasoning of the ECJ that it rejected the
suggestion that only the ltalian court, as the court first seised, was entitled to determine the question whether
the English proceedings fell within the Convention. He submitted that, if it had reached that conclusion, it
would simply have so held and the problems with which it was faced would have been solved.

32. There is force ¡n that submission. lt seems clear that the Advocate General did not think that it was a
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matter for the ltalian court, as the court first seised, to determine whether the English proceedings were
within the arbitration exception. Moreover there is nothing in the ECJ decision or reasoning to suggest that
that was not a malter for the court in which the proceedings said to be subject to the arbitration exception are
brought, which was of course the English court in that case, to determine. Although the ECJ did not
specifically address that question, it is we think reasonably clear that that was its view and we do not accept
Mr Smith's submission that, because the Finnish court was the court first seised, the judge should have
stayed the proceedings under Article 27 of lhe Regulation pending a decision by the Finnish court on the
question whether the English proceedings were within the arbitration exception under Article 1.2(d) of the
Regulation.

33. Mr Smith submitted that that conclusion is inconsistent with the decision of the ECJ in Gasser, where the
facts were shortly these. On 19 April 2000 MISAT, who were ltalian buyers of children's clothing from an
Austrian company called Gasser, started proceedings in Rome seeking a ruling that the contract between the
parties had been terminated. On 4 December Gasser brought an action in Feldkirch in Austria for payment of
outstanding invoices. Gasser asserted not only that Austria was the place of performance under the contract
but also that the Austrian court was designated by a choice of jurisdiction clause which had contractual effect
between the parties so that it had jurisdiction under Article 17 of the Convention, which is now Article 23 of
the Regulation. MISAT challenged the existence of the agreement as to jurisdiction and asserted that the
question whether there was such an agreement was a matter for the court first seised, which was the court in
Rome. On 21 December 2001 the Austrian court declined jurisdiction of its own motion pending the decision
on jurisdiction by the court in Rome.

34. On appeal the Oberlandesgericht in lnnsbruck stayed the proceedings and referred a number of
questions to the ECJ, including what was the second question, which the ECJ formulated in this way in
paragraph 28:

"whether Article 21 of the Brussels Convention must be interpreted as meaning that, where a
court is second seised and has exclusive jurisdiction under an agreement, it may, by way of
derogation from that article, give judgment in the case without waiting for a declaration from the
court first seised that it has no jurisdiction."

The ECJ held in paragraphs 51 and 54 of its judgment that the answer to the second question must be that
Article 21 must be interpreted as meaning that a court second seised must await the decision of the court
first seised as to whether it (ie the court second seised) has jurisdiction to determine the dispute under a
jurisdiction clause.

35. Mr Smith relied upon paragraphs 41 ,42,47,48 and 51 of the judgment, where the court made it clear
that the issues to be determined solely by the court first seised included issues "as to the very existence of a
genuine agreement between the parties, expressed in accordance with the strict formal conditions laid down
by Article 17" because, as the court put it, "it is conducive to the legal certainty sought by the Convention
that, in cases of /ls pendens, it should be determined which of the two national courts is to establish whether
it has jurisdiction under the rules of the Convention." lt held that it was clear from the wording of Article 21
that it was for the court first seised alone to determine that question.

36. Mr Smith submitted that the same reasoning leads to the conclusion that the court first seised should
decide whether the claim in the court second seised is within the Regulation or outside it because of the
arbitration exception. As we indicated earlier, there is force in that submission but we do not accept it for the
reason given by Mr Howard. The reason is that there is a crucial distinction between this case and Gasser,
namely that in Gasser it was common ground that the claims in both courts were within the Convention and
governed by Articles 21 and 22, whereas here that is not common ground. The question here is whether the
claim in England is within the Regulation or not.
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37. ln these circumstances we do not accept Mr Smith's submission that the English court is no more entitled
to consider the applicability of the arbitration exception than the Austrian court was entitled to consider Article
17 of the Convention in Gasser. As already indicated, it appears to us that the reasoning of the Advocate
General and of the ECJ in The Atlantic Emperor supports the conclusion that it is open to the court in which
the issue whether the arbitration exception applies to consider that question, even if it is the court second
seised. lf it concludes that the arbitration exception applies so that the claim and proceedings are outside the
Convention it is entitled to proceed in the ordinary way. lf, on the other hand, it concludes that the exception
does not apply and that the proceedings are within the Convention, the provisions of the Convention apply in
their full rigour, in which event, if a question arose as to whether the court second seised had jurisdiction
under an exclusive jurisdiction clause to which Article 23 applied, it would be for the court first seised to
determine that question by reason of Article 27 in accordance with the decision of the ECJ in Gasser. lt
follows that we do not accept the submission that the judge should have stayed the proceedings under
Article 27 of the Regulation pending a decision by the Finnish court on the question whether the English
proceedings were within the arbitration exception under Article 1.2(d) of the Regulation.

38. The next question is whether the judge was right to hold that the claim in these proceedings comes within
the arbitration exception and is thus outside the Regulation altogether by reason of Article 1.2(d). Mr Smith
submitted that the decision of Aikens J in The lvan Zagubanskl was wrong and that it follows that the
decision of the judge, which followed it, was also wrong. This is a topic upon which there has been some
divergence of opinion at first instance. This can be seen from the judgment of Aikens J, who (at pp 1 l8-9)
disagreed with the analysis of Judge Diamond QC in PeÍenreederei M/S'Heidberg'v Grosvenor Grain and
Feed Co Ltd (The Heidberg) Í19941l Lloyd's Rep 287.

39. We note in passing that at one stage during the argument we considered referring a number of questions
to the ECJ because this appeal seems to us to raise some issues which are at least arguably not acfes
c/airs. However, since the conclusion of the argument our attention has been drawn to Article 68 of the
revised EC Treaty which adapted Article 234 (formerly 177) so that it provides in this context:

"Where a question on the interpretation of [the Regulation] is raised in a case pending before a
court or tribunal of a member state against whose decisions there is no judicial remedy under
national law, that court or tribunal shall, if it considers that a decision on the question is
necessary to enable it to give judgment, request the [ECJ] to give a ruling thereon."

It is common ground between the parties that under the revised EC Treaty this court no longer has power to
refer questions on the interpretation of the Regulation to the ECJ. The only court which can do so is the
House of Lords, which, as a court against whose decisions there is no judicial remedy in the United
Kingdom, is bound to refer such a question in the circumstances identified in the adapted Article 234 quoted
above.

40. ln The lvan Zagubanski Aikens J considered a number of first instance decisions in addition to The
Heidberg, including Qingdao Ocean Shipping Co v Grace Shipping Establishment (The Xing Su Hai) 1199512
Lloyd's Rep 15, Toepfer lnternational GmbH v Molino Boschi Sr/ [1996] I Lloyd's Rep 510, Lexmar
Corporation and The Sfeamshþ Mutual Underwriting Assoc¡afr'on (Bermuda ) Ltd v Nordrsk
Skibsrederforensig and Northern Tankers (Cyprus) Ltd ("The Lexmar case') [1997] 1 Lloyd's Rep 289 and
Toepfer lnternational GmbH v Société Cargill France 1199712 Lloyd's Rep 98.

41 . ln The lvan Zagubanskl explosions and fire had caused damage to cargo, which had been shipped under
bills of lading containing English arbitration clauses. Cargo interests brought proceedings in Marseille and
elsewhere aga¡nst the shipowners. The claimant shipowners claimed a declaration that there was a valid
arbitration agreement between the parties and sought an anti-suit injunction restraining the cargo interests
from pursuing court proceedings in Marseille or elsewhere. Aikens J held that the claims were within the
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arbitration exception and thus outside the Brussels Convention and granted both the declaration and the
injunction sought. ln reaching his conclusion on the first point he analysed the opinion of Advocate General
Darmon in The Atlantic Emperor and relied both upon it and upon the decision and reasoning of the ECJ,
part of which we have already set out.

42. Aikens J set out what in our view is an entirely accurate account of the Advocate General's opinion in
paragraph 70 of his judgment as follows:

"Mr Advocate General Darmon's opinion is elaborate and gives a detailed analysis of the
structure and scope of the Convention and its relationship with arbitration. The following points
in his opinion seem particularly relevant to the present case:

(1) Before the Brussels Convention there were already important international conventions
governing the enforcement of arbitration agreements and awards, particularly the New York
Convention of 1958.

(2) Although the application before the English Courts in Marc Rich was for the appointment of
an arbitrator, there was a threshold or "preliminary" question that had to be considered:
whether an arbitration agreement existed at all.

(3) The "principal issue" before the English Court was the appointment of an arbitrator. That is
not within the Convention.

(4) lf the "principal issue" is outside the scope of the Convention, then even if a "preliminary
matter" is within the Convention, that cannot bring the whole proceedings within the scope of
the Convention. ln this case the "preliminary matter" is whether an arbitration agreement exists

(5) ln any event a dispute as to the existence of an arbitration agreement falls outside the
scope of the Convention. This opinion is reinforced by the view at par 64 of Professor
Schlosser's report on the Accession Convention.

(6) Whether or not the existence of an arbitration agreement is a preliminary or principal issue,
"it seems that the principal subject-matter of the dispute before the national Court relates to
arbitration."

(7) The views of Mr Schlosser (expressed in an opinion prepared specifically for that case when
before the ECJ) that the Convention applied lo all proceedrngs before Courts must be rejected.
They are contrary to the views expressed in the reports by Mr Jenard and Mr Schlosser on the
original Convention and the Accession Convention. They stated:

(a) The Brussels Convention ... does not apply for the purpose of determining the jurisdiction of
courts and tribunals in respect of litigation relating to arbitration ... and does not apply to the
recognition of judgments given in such proceedings.

(b) ... the '1968 Convention does not cover court proceedings which are ancillary to arbitration
proceedings, for example the dismissal of arbitrators, the flxing of the judgment determining
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whether an arbitration agreement is valid or not ... is not covered by the 1968 Convention

(8) The report of Messrs Evrigenis and Kerameus (on the accession of the Hellenic Republic to
the Brussels Convention in 1986)also stated that:

Proceedings which are directly concerned with arbitration as the principal issue ... are not
covered by the Convention.

(9) lt is not legitimate to suggest that arbitration awards that are made into judgments must be
capable of recognition and enforcement under the Convention. They are enforceable under the
New York Conventions as awards or as judgments "under bilateral conventions or by domestic
law". Furthermore, there is no reason for it to be "desirable" to apply the Brussels Convention
and annul arbitration awards.

(10) The Brussels Convention should also not apply to the issue of the recognition and
enforcement of judgments concerning the existence and validity of arbitration agreements. That
is because there is the danger that such a judgment may be given in a state other than the
place of the arbitration.

(1 1) Finally on this aspect of the case he said that the application of the Brussels Convention to
determine jurisdiction would undermine international arbitration. That is because arbitration
needs the assistance of the Courts of the state where the arbitration is to take place in order to
aid the arbitration process itself. Yet that Court might not have jurisdiction under the
Convention unless a special jurisdiction could be invoked by art 5(1) or 17. But attempts to use
those articles to found a Court's jurisdiction in relation to arbitration were open to strong
objection or criticism."

43. ln paragraph 70(5) Aikens J referred to paragraph 64 of Professor Schlosser's report on the Accession
Convention. Paragraph 64(b) is in these terms:

"The 1968 Convention does not cover court proceedings which are ancillary to arbitration
proceedings, for example, the appointment or dismissal of arbitrators, the fixing of the place of
arbitration, the extension of the time-limit for making awards or the obtaining of a preliminary
ruling on the question of substance as provided under English law in the procedure known as
"statement of special case" (Section 21 of the Arbitration Act 1950). ln the same way a
judgment determining whether an arbitration agreement is valid or not, or because it is invalid,
ordering the parties not to continue the arbitration proceedings, is not covered by the 1968
Convention."

The case contemplated in the last sentence is very close to this case on the facts.

44. Aikens J expressed his conclusions derived from the Advocate General's opinion in paragraphs 71 and
72 in this way:

"71. ln my respectful view the opinion of Mr Advocate General Darmon is comprehensive and
its analysis compelling. The theme and overall conclusion of it is that the Brussels Convention
does not apply to any Court proceedings or judgments in which the principal focus of the matter
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is "arbitration". That includes proceedings concerning the validity or existence of an arbitration
agreement; the appointment of arbitrators; ancillary assistance to arbitration proceedings and
the recognition and enforcement of awards.

72. Based on his opinion and the views of Messrs Jenard and Schlosser on which he relies, I

would have no hesitation in saying that proceedings in the English Court for (i) a declaration
that arbitration clauses bound the defendants; and (ii) an injunction to restrain proceedings in
Courts in breach (or threatened breach) of binding arbitration agreements fall within the
exception in art 1(4) of the Convention. That is simply because the principal focus of those
proceedings is "arbitration"."

We entirely agree with that analysis and cannot improve upon it.

45. ln paragraph 73 Aikens J summarised the conclusions of the ECJ, the substance of which we have set
out in paragraph 30 above. We should also refer to paragraph 18 of the ECJ judgment upon which Aikens J
placed some reliance. lt is in these terms:

"The international agreements, and in particular the abovementioned New York Convention on
the recognition and enforcement of foreign arbitral awards ..., lay down rules which must be
respected not by arbitrators themselves but by the courts of the Contracting States. Those
rules relate, for example, to agreements whereby parties refer a dispute to arbitration and the
recognition and enforcement of arbitral awards. lt follows that, by excluding arbitration from the
scope of the Convention on the ground that it is already covered by international conventions
the Contracting Parties intended to exclude arbitration in its entirety, including proceedings
before national courts."

46. Aikens J correctly observed in paragraph 73 that the ECJ generally followed the view of the Advocate
General and in paragraphT4 he said this:

"[Counsel] submitted that the decision of the ECJ was narrow and confined to the single issue
of whether litigation for the appointment of an arbitrator was excluded from the Convention
under art 1(4). He is correct about the decision. But that cannot detract from the fact that the
Court took a very broad view of the scope of the "arbitration exception" in art 1(4), as
particularly expressed in pars 18 and 21 of its judgment. Nor is there one word of disapproval
of the approach of Mr Advocate General Darmon or his views."

47. ln the result Aikens J, in our opinion correctly, held that the question in each case is whether the (or a)
principal focus of the proceedings is arbitration. That test seems to us to be consistent, not only with lhe
Atlantic Emperor, but also with the first instance decisions to which he referred and we agree with him that
the reasoning in those decisions is to be preferred to that in The Heidberg. Another way of putting the same
point is to ask the question posed by Rix J in The Xing Su Hai, namely whether the essential subject matter
of the claim concerns arbitration. We do not think that that is any different from the test which seemed to
Clarke J to be correct in The Lake Avery [f 997] I Lloyd's Rep 540, namely whether the relief sought in the
action can be said to be ancillary to, or perhaps an integral part of the arbitration process.

48. ln our opinion the decisions in The lvan Zagubanski that both the claim for a declaration that there was a
binding arbitration agreement between the parties and the claim for an anti-suit injunction were within the
arbitration exception were correct for the reasons given by Aikens J. We see no distinction in this regard
between the facts of that case and this. lt follows that the judge was correct to hold on the facts of the instant
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case both that the claims for declarations that New lndia was bound to refer its claim to arbitration and that
the Finnish proceedings were brought in breach of an agreement to arbitrate and that the claim for an
anti-suit injunction were within the arbitration exception in Artice 1.2(d) of the Regulation.

49. lt follows that the answer to the first question identified in paragraph 2l above, namely whether the court
should decline jurisdiction or stay the proceedings under the Regulation is no, since the Regulation has no
application to the claims brought in the English proceedings.

50. A number of other questions which might arise under the Regulation were touched on in argument. ln
particular, there was some debate on the question whether the judgment of the District court of Kotka is
entitled to recognition under Article 33. However, we do not think that this question arises for decision at
present. As we understand it, the judgment obtained to date is simply to the effect that that court has
jurisdiction to entertain a claim by New lndia under the Finnish Act. That was essentially a matter for that
court in proceedings which seem to us to be within the Regulation. Whether that judgment is entitled to
recognition or not does not seem to us to be relevant to the question whether the judge was correct to grant
the declarations or injunction which he did.

51. The fact that arbitration is excluded from the Convenlion means that from time to time there are likely to
be conflicting judgments in different member states and it is therefore possible that questions of recognition
and enforcement of conflicting judgments may arise in the future in a case like this. ln our opinion such
questions are best left for decision when and if they arise.

The arbitration clause

52. Some of the argument in this appeal proceeded on the footing that the question is whether New lndia
became a party to the agreement to arbitrate contained in clause D2 of the General Provisions in the Club
Rules. However, we do not think that that is quite the right question and, as we read his judgment, the judge
did not go so far. We accept Mr Smith's submission that New lndia did not become a party to an arbitration
agreement. We agree that self-evidently New lndia was not an original party and there is no basis upon
which it could be held that there was any novation or transfer to New lndia of the rights and obligations of the
insured under the Club Rules. This is in our view important on the question whether it was appropriate to
grant an anti-suit injunction discussed below.

53. As we read his judgment, the judge accepted the submission made to him on behalf of the Club that, if
New lndia wished to make a claim against it under section 67 of the Finnish Act, the claim was properly
characterised under English principles of conflict of laws as a claim under the contract to enforce the
obligations of the Club and that, just as New lndia could rely upon the terms of the rules to establish liability,
so the Club could rely upon the terms of the rules to defeat or limit the claim. One of those rules was the
arbitration clause in clause D2 of the General Provisions and another was the Scott v Avery clause in clause
D2.3, which expressly provided that no action can be brought on a dispute "unless and until it has been
referred to arbitration and the award has been published and become final".

54. ln our judgment, if the judge was right to hold that the claim under section 67 of the Finnish Act was
properly characterised under English principles of conflict of laws as a claim under the contract to enforce the
obligations of the Club, he was plainly correct to hold that the Club could, as a matter of English law, rely
upon the terms of the rules, whether they be provisions relating, say, to the extent of the cover or the
arbitration clause. The key question under this head is therefore whether he correctly classified New lndia's
claim under section 67 of the Finnish Act.
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55. Mr Smith submitted that he did not. He pointed to the judge's own conclusion that if in substance the
claim is independent of the contract of insurance and arises simply as a right of action under the Finnish Act
against an insolvent insured, the issue must be determined under Finnish law. Mr Smith submitted that that
is precisely what the Finnish Act is. There is undoubtedly some force in that submission but, like the judge,
we do not accept it. The authorities, which are referred to in paragraph 19(i) above and were relied upon by
the judge, show that the nature of New lndia's claim can only be resolved by applying the principles of
English law relating to characterisation.

56. We agree with the judge that those principles involve a consideration of the substance of the claim being
advanced. The judge cited two passages from the judgments of this court in Macmillan Ltd v Bishopsgate
lnvestment Trust Plc (No. 3) [1996] 1 W.L.R. 387 which bear this out. The first is in the judgment of Auld LJ
at page 4078-C, where he said this:

"Subject to what I shall say in a moment, characterisation or classification is governed by the
lex fori. But characterisation or classification of what? lt follows from what I have said that the
proper approach is to look beyond the formulation of the claim and to identify according to the
lex fori lhe true issue or issues thrown up by the claim and defence. This requires a parallel
exercise in classification of the relevant rule of law. However, classification of an issue and rule
of law for this purpose, the underlying principle of which is to strive for comity between
competing legal systems, should not be constrained by particular notions or distinctions of the
domestic law of the lex fori, or that of the competing system of law, which may have no
counterpart in the other's system. Nor should the issue be defined too narrowly so that it
attracts a particular domestic rule under the /ex fori which may not be applicable under the
other system: see Chesfirre & Norfh's Private lnternational Law,12th ed, pp 45-46, and Dicey &
Morris, vol 1 pp 38-43,45-48."

The second is in the judgment of Aldous LJ at page 4184-8, where he said this:

"l agree with the judge when he said [1995] I WLR 978, 988: "ln order to ascertain the
applicable law under English conflict of laws, it is not sufficient to characterise the nature of the
claim: iL is necessary to identify the question af rssue." Any claim, whether it be a claim that can
be characterised as restitutionary or othenryise, may involve a number of issues which may
have to be decided according to different systems of law. Thus it is necessary for the court to
look at each issue and to decide the appropriate law to apply to the resolution of that dispute."

57. We agree with the judge that those are helpful statements because they recognise that the court is
concerned to identify the true issues or, as Aldous LJ put it, the question at ¡ssue. Applying that approach the
judge expressed his conclusion in paragraph 16 as follows:

"The issue in the present case is whether New lndia is bound by the arbitration clause which in
turn depends on whether it is seeking to enforce a contractual obligation derived from the
contract of insurance or an independent right of recovery arising under the lnsurance Contracts
Act. lf in substance the claim is independent of the contract of insurance and arises under the
Finnish legislation simply as a result of its having a right of action against an insolvent insured,
the issue would have to be characterised as one of statutory entitlement to which there may be
no direct equivalent in English law. ln that case the issue would in my view have to be
determined in accordance with Finnish law. lf, on the other hand, the claim is in substance one
to enforce against the insurer the contract made by the insolvent insured, the issue is to be
characterised as one of obligation. ln that case the court will resolve it by applying English law
because the proper law of the contract creating the obligation is English law: see Adams v
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National Bank of Greece."

We entirely agree with that approach, which seems to us to be consistent with the authorities.

58. The question is therefore what is the substance of New lndia's claim under section ô7 of the Finnish Act.
The judge held that the claim is in substance to enforce against the Club as insurer the contract made by the
insured. He was in our opinion right so to hold for the reasons he gave. ln short, the title to section 67 is the
"insured person's entitlement to compensation under general liability insurance" and the right is defined as a
right "to claim compensation in accordance with the insurance contract direct from the insurer" in certain
defined circumstances. The claim under the Act is not therefore in any sense independent of the contract of
insurance but under or in accordance with it. ln these circumstances it seems to us that the judge was
correct to hold that the issue under the Act is one of obligation under the contract. The judge noted in
passing in paragraph 18 of his judgment that the Finnish court itself described the Act as giving the injured
party the right to claim compensation "according to the insurance policy".

59. ln all the circumstance, we agree with the judge that, although the Act gives the claimant a right of action
directly against the insurer without the need for the formalities of an assignment, what he obtains is
essentially a right to enforce the contract in accordance with its terms. As to the anti-avoidance prirvisions in
section 3 (quoted above), the judge said this in paragraph 19:

"The statute renders void those terms of the contract which have the effect of restricting the
right to recovery in a way that is inconsistent with its terms and those provisions must, of
course, be applied in any action before the Finnish courts. However, that does nol in my view
detract from the conclusion that the essential nature of the right created by section 67 is to
enforce the terms of the contract."

We agree.

60. For these reasons, which are essentially those of the judge, our answer to the question posed in
paragraph 21(ii) is that the judge was right to hold that, if New lndia wishes to pursue a claim under the
Finnish Act, it is bound to do so by arbitration in England because the Club is entitled to rely upon the
arbitration clause, just as it is entitled to rely upon any other clause in the contract to defend the claim.

Setting aside service and stay

61. Mr Smith submitted that the judge should in any event have set aside service out of the jurisdiction or
granted a stay on the basis of forum non conveniens. The judge rejected two specific submissions in this
regard in paragraphs 22 and 23 of his judgment:

"22.The first of these is his submission that Kotka is clearly the appropriate forum for any claim
against Borneo Maritime Oy and the fact that the same issues will necessarily arise in New
lndia's action against the TT Club makes Kotka the more appropriate forum for the trial of that
claim as well. I do not regard this as a factor of much importance in this case. No doubt Kotka
would have been an appropriate forum for a claim against Borneo Maritime Oy because it was
a Finnish company which carried on business there. lt was also the place where the goods
were accepted for carriage and where the documentation relating to the road haulage leg of
their journey was issued. However, the question in this case is not whether the claim should be
litigated in Finland or England but whether it should continue to be litigated through the courts
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or determined in arbitration. There is nothing as far as I can see to suggest that the issues
surrounding the issue of the documents or the loss of the goods cannot be effectively and fairly
determined in arbitration and, to be fair to him, Mr. Smith did not suggest othen¡vise.

23 The second is his submission that the very fact that the District Court was first seised of the
dispute is itself a faotor that points in favour of Kotka. However, that is of no relevance once the
court is satisfied if the parties have agreed that the claim should be pursued in arbitration. The
fact that proceedings were begun first in Kotka is simply a consequence of the failure on the
part of New lndia to accept that the obligation it seeks to enforce must be pursued in that way."

62. ln our judgment, the judge was plainly correct in this regard. Once it is held by the English court that New
lndia is bound to submit its claim under the Finnish Act to arbitration it does not seem to us that it would be
just to stop the Club seeking a declaration to that effect in proceedings in England. ln any event we see no
proper basis upon which this court could interfere with the exercise of the judge's discretion under this head.

The declarations

63. The declarations granted were set out in paragraphs 2(a) and (b) of the order as follows:

"(a) lt is declared that the Defendant is bound to refer any claims against the Claimant, in
respect of the consignment carried from Calcutta (lndia) to Kotka (Finland) and onwards to
Moscow (Russia) pursuant to 2 bills of lading ... and CMR lnternational Way Bill ("the
consignment"), to arbitration in accordance with the arbitration clause contained in Section D
Clause2.1 of [the certificate] ("the arbitration clause").

(b) lt is declared that the proceedings commenced by the Defendant against the Claimant in
Kotka, Finland, by summons dated 16 December 2002 ("the Kotka proceedings"), are in breach
of the arbitration clause."

64. lt seems to us to follow from the conclusions which we have reached so far that the Club is entitled to the
first of those declarations. For the reasons given above under the heading 'the arbitration clause', an
application of English conflict of laws principles leads to the conclusion that, if New lndia wishes to pursue a
claim under the section 67 of the Finnish Act, it must do so in arbitration in London because the Club is
entitled to rely upon the arbitration clause in the Club Rules, which are the very rules which New lndia relies
upon in order to make a claim under the Act: see, in the context of the Thircl Parties (Rights Against lnsurers)
Act 1930, The Padre lsland (No 1).

65. lt is less clear that the Club is entitled to the second declaration. ln our view the Club is not entitled to
such a declaration if it means, on its true construction, that New lndia was in breach of contract in
commencing the Kotka proceedings. As indicated in paragraph 52 above, we do not think that New India was
in breach of contract. So, for example, the Club could not in our view sue New lndia for damages for
commencing the proceedings in Finland. lt seems to us that the declaration could be so construed and for
that reason we think it right to set aside that declaration. As we see it, the Club is sufficiently protected by the
first declaration and either does not need the second or, if it is construed as just suggested, is not entitled to
it.

The anti-suit injunction
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66. The judge granted an anti-suit injunction restraining New lndia from commencing or continuing any
claims arising out of the consignment othenivise than by arbitration in London. As a result New lndia is at
present enjoined from proceeding with the Kotka proceedings, save so far as necessary to defend the Club's
appeal on jurisdiction. The judge considered this topic in detail between paragraphs 25 and 43 of his
judgment.

67. The judge referred to what is now a considerable body of authority to the effect that the court will readily
grant an injunction to restrain proceedings elsewhere in breach of an exclusive jurisdiction clause or an
agreement to arbitrate. The cases include: Aggeliki Charis Compania Maritima SA v Pagnan SpA. (The
'Angelic Grace') [1995] 1 Lloyd's Rep 87, Bankers Trust Co v PT Jakarta lnternational Hotets & Devetopment
[1999] 1 Lloyd's Rep 910, XL lnsurance Ltd v Owens Corning [2000] 2 Lloyd's Rep 500, Donohoe v Armco
lnc 120011UKHL 64, l2Ù02l1 Lloyd's Rep 425 and Welex AG y Rosa Maritime Ltd (The 'Epsilon Rosa)
[2003] EWCA Civ 938; 1200312 Lloyd's Rep 509.

68. The rationale of the cases on exclusive jurisdiction clauses can be seen from these passages in the
speeches of Lord Bingham and Lord Hobhouse in Donohoe v Armco /nc, which were quoted by the judge in
paragraphs 27 and 28 of his judgment. Lord Bingham said at page 433 (paragraph 24):

"lf conlracting parties agree to give a particular court exclusive jurisdiction to rule on claims
between those parties, and a claim falling within the scope of the agreement is made in
proceedings in a forum other than that which the parties have agreed, the English court will
ordinarily exercise its discretion (whether by granting a stay of proceedings in England, or by
restraining the prosecution of proceedings in the non-contractual forum abroad, or by such
other procedural order as is appropriate in the circumstances) to secure compliance with the
contractual bargain, unless the party suing in the non-contractual forum (the burden being on
him) can show strong reasons for suing in that forum. I use the word "ordinarily" to recognise
that where an exercise of discretion is called for there can be no absolute or inflexible rule
governing that exercise, and also that a party may lose his claim to equitable relief by
dilatoriness or other unconscionable conduct. But the general rule is clear: where parties have
bound themselves by an exclusive jurisdiction clause effect should ordinarily be given to that
obligation in the absence of strong reasons for departing from it. Whether a party can show
strong reasons, sufficient to displace the other party's prima facie entitlement to enforce the
contractual bargain, will depend on all the facts and circumstances of the particular case."

Lord Hobhouse said at page 439 (paragraph 45)

"The position of a party who has an exclusive English jurisdiction clause is very different from
one who does not. The former has a contractual right to have the contract enforced. The latter
has no such right. The former's right specifically to enforce his contract can only be displaced
by strong reasons being shown by the opposite party why an injunction should nof be granted
The latter has to show that justice requires that he should be granted an injunction."

69. Almost identical principles have been applied in the case of arbitration clauses. As the judge observed in
paragraph 29, in The Epsilon Rosa Tuckey LJ, having referred to the passage in the speech of Lord
Bingham cited above, said at page 518 (paragraph 48):

"..... the starting point is, as the judge said, that the party suing in the non-contractual forum
must show strong reasons for doing so or he faces the prospect of an injunction being granted
against him. I accept that the court should take into account how serious the breach is. ln other
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words a defendant who cynically flouts a jurisdiction clause which he has freely negotiated is
more likely to be enjoined than one who has had the clause imposed upon him and has acted
in good faith. But I do not think this leads to a sliding scale of enforcement. The parties to a
contract, however it is made, should abide by its terms. lf they have agreed to resolve their
disputes in a particular way they should be kept to their bargain unless there are strong
reasons for not doing so."

70. The judge essentially applied those principles to the facts of the instant case. He rejected Mr Smith's
submissions that this case is to be distinguished from the ordinary case. He accepted that New lndia was not
cynically flouting the clause but said that that did not take the matter very far once it was established that the
claim is subject to the arbitration clause and the Club had made it clear that it wanted the matter decided in
arbitration.

71. The judge rejected the submission that the Club should be left to apply for a stay in Finland, on the basis
that there is now a strong line of authority that the mere fact that an application for a stay of the foreign
proceedings for the purposes of arbitration can be made to the court in which they are pending is not a
ground for refusing to grant injunctive relief. The judge took account of the delay in making the application
and the fact that the Club had made an unsuccessful challenge to the jurisdiction of the District Court in
Kotka before making the application but (in the latter case) expressed the view that it was not a factor which
carried great weight.

72. As to Mr Smith's submission based on comity, the judge said in paragraph 34:

"l need hardly say that this court attaches the greatest importance to judicial comity and is very
conscious of the respect due to the courts of other countries. lt is for that reason that it cannot
be emphasised too strongly that orders made in support of agreements to refer disputes to
arbitration are directed at the defendant and not in any sense at the court in which he has
chosen to commence proceedings. The question for the court in the present case is whether it
should make an order preventing New lndia from disregarding the arbitration clause or whether
it should allow it to do so and leave the Club to resist enforcement and pursue any remedy it
may have for its breach."

We return to this point below in the context of the decision of the ECJ in Turner v Grovit, which was not of
course decided until after the judgment in this case.

73. A key aspect of the judge's reasoning was this. He recognised (in paragraph 35) that if the proceedings
continue in Finland, subject to any possible defences on the merits, it is likely that the claim will succeed
because the pay to be paid clause in the Club Rules will not be effective because of section 3 of the Finnish
Act, whereas if the claim proceeds by way of arbitration in London the claim will fail because the pay to be
paid clause will be held to be effective in accordance with the decision of the House of Lords in The Fanti
and The Padre lsland (No 2).

74. ln support of his conclusion the judge relied upon the decision of Thomas J in Akai Pty Ltd v People's
lnsurance Lfd [1998] 1 Lloyd's Rep 90, where Akai brought an action in England under a credit insurance
policy which contained both a choice of English law and jurisdiction clause and a clause barring any action
arising out of the policy unless commenced within '12 months of the relevanl events. The action was brought
after the expiry of the 12 months and the insurer counterclaimed for a declaration that the action was time
barred. Akai also commenced proceedings in Australia, where the High Court of Australia held that, by
reason of section 8 of the Australian lnsurance Contracts Act 1984, the clause providing for English law and
jurisdiction was void.
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75. As a result, the position was that, if the action was tried in England the claim would be time barred,
whereas if it was tried in Australia the time bar would be ineffective as a matter of Australian law and policy.
Thomas J held that the court should give effect to the parties' choice of law and jurisdiction clause unless it
would be contrary to public policy to do so. He held that considerations of comity did not require the courts of
this country to give effect to the decisions of a foreign court that would override the parties' choice of law and
jurisdiction. He therefore allowed the counterclaim to proceed.

76. All the cases to which the judge referred (and to which we have been referred) are cases in which the
parties to the litigation or their privies had agreed the jurisdiction or arbitration clause. That includes the Akai
case. Mr Smith submitted to the judge that this case is different but the judge said this in paragraph 39:

"ln reaching that conclusion the judge [ie Thomas J] relied heavily on the fact that the terms of
the policy had been freely agreed between the parties. Mr Smith submitted that the present
case is different because New lndia was not an original party to the contract and had no
opportunity to influence its terms. I accept that the two cases differ in this respect, but this
ground of distinction does not undermine the conclusion that New lndia should be held to the
clause. There is a strong presumption that in commercial contracts of this kind parties should
be free to make their own bargains and having done so should be held to them. By parity of
reasoning those who by agreement or operation of law become entitled to enforce the bargain
should equally be bound by all the terms of the contract."

The judge thus rejected the distinction between this case and the decided cases identified above on the
footing that "by parity of reasoning" the same considerations apply to both.

77. Finally the judge rejected a submission based on the evidence that the Finnish courts would not
recognise or give effect to an injunction. He did so on the basis that the injunction would not be addressed to
the Finnish court but to New lndia.

78. Mr Smith submitted to us that the judge was wrong not to distinguish the ordinary case where a party to a
contract brings proceedings in breach of contract and this case in two key respects. First, he submitted that,
even in a case where such proceedings are a breach of contract, an anti-suit injunction should not be
granted to restrain proceedings in the courts of a country to which the Regulation applies. lt is in this regard
that he relied upon the decision of the ECJ in Turner v Grovit. Second, he submitted that this case is
markedly different from any of the previous cases and submitted that, whatever the state of English law,
there was no good reason to restrain New lndia from using a Finnish statute in Finland for the purposes for
which it was intended, namely to provide third parties with rights aga¡nst liability insurers free of artificial
shackles such as pay to be paid clauses. We will consider each of those submissions in turn.

79. As to the first submission, the judge in effect left the point open. He noted in paragraph 26 that in Turner
v Grovit (which had been referred to the ECJ by the House of Lords [2001] UKHL 65, 120021 1 WLR I 07)
Advocate General Ruiz-Jarabo Colomer expressed the view that it was inconsistent with the Brussels
Convention for the judicial authorities of one contracting state to restrain litigants from commencing or
continuing proceedings before the judicial authorities of another contracting state. However, the judge said
that until the ECJ itself delivered a ruling he considered that he had no alternative but to regard himself as
bound by the existing law and practice in this country.

80. ln Turner v Grovitthe Court of Appeal granted an injunction restraining the defendant from continuing
proceedings in Spain or commencing proceedings there or elsewhere against Mr Turner on the ground that
such proceedings were or would be vexatious and oppressive and brought in bad faith in order to vex Mr
Turner in the pursuit of his application in England before an Employment Tribunal. The question referred by
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the House of Lords was answered in this way by the ECJ at paragraph 31

"Consequently, the answer to be given to the national court must be that the Brussels
Convention is to be interpreted as precluding the grant of an injunction whereby a court of a
contracting state prohibits a party to proceedings pending before it from commencing or
continuing legal proceedings before a court of another contracting state, even where that party
is acting in bad faith with a view to frustrating the existing proceedings."

81. Before answering the question in that way the ECJ emphasised in paragraphs 24 and 25 the mutual trust
which contracting states accord to one another's legal systems and judicial institutions and said that it was
implicit in that principle that the rules on jurisdiction, which are common to all, may be interpreted and applied
with the same authority by each of them. The court also stressed in paragraph 26 that, save in a few cases,
the Convention does not permit the jurisdiction of a court to be reviewed by a court in another contracting
state. The court then said this:

"27. However, a prohibition imposed by the court, backed by a penalty, restraining a party from
commencing or continuing proceedings before a foreign court undermines the latter court's
jurisdiction to determine the dispute. Any injunction prohibiting a claimant from bringing such an
action must be seen as constituting interference with the jurisdiction of the foreign court which,
as such, is incompatible with the system of the Brussels Convention.

28. Notwithstanding the explanations given by the referring court and contrary to the view put
forward by Mr Turner and the United Kingdom government, such interference cannot be
justified by the fact that it is only indirect and is intended to prevent an abuse of process by the
defendant in the proceedings in the forum state. ln so far as the conduct for which the
defendant is criticised consists in recourse to the jurisdiction of the court of another member
state, the judgment made as to the abusive nature of that conduct implies an assessment of
the appropriateness of bringing proceedings before a court of another member state. Such an
assessment runs counter to the principle of mutual trust which, as pointed out in paras 24 to 26
of this judgment, underpins the Brussels Convention and prohibits a court, except in special
circumstances which are not applicable in this case, from reviewing the jurisdiction of the court
of another member state.

29. Even if it were assumed, as has been contended, that an injunction could be regarded as a
measure of a procedural nature intended to safeguard the integrity of the proceedings pending
before the court which issues it, and therefore as being a matter of national law alone, it need
merely be borne in mind that the âppllcâtion of national procedural rules may not impair the
effectiveness of the Brussels Convention (see Kongress Agenfur Hagen GmbH v Zeehaghe BV
Case C-365/88 [1990] ECR l-1845 (para 20). However, that result would follow from the grant
of an injunction of the kind at issue which, as has been established in para 27 of this judgment,
has the effect of limiting the application of the rules on jurisdiction laid down by the Brussels
Convention.

30. The argument that the grant of injunctions may contribute to attainment of the objective of
the convention, which is to minimise the risk of conflicting decisions and to avoid a multiplicity
of proceedings, cannot be accepted. First, recourse to such measures renders ineffective the
specific mechanisms provided for by the convention for cases of lis alibi pendens and of related
actions. Second, it is liable to give rise to situations involving conflicts for which the convention
contains no rules. The possibility cannot be excluded that, even if an injunction had been
issued in one contracting state, a decision might nevertheless be given by a court of another
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contracting state. Similarly, the possibility cannot be excluded that the courts of two contracting
states that allowed such measures might issue contradictory injunctions."

82. Mr Smith submitted that this case is stronger than that because in Turner v Grovitthe defendant was
guilty of abusing the process of the court and acting in bad faith, whereas no such suggestion is or can be
made against New lndia. That is so but, as we see it, this case is different from Turner v Grovit and indeed
Gasser in a very important respect. ln both Turner v Grovit and Gasser both sets of proceedings were what
may be called Convention proceedings. Thus in Gasserthe proceedings in both ltaly and Austria were within
the Convention, just as they were in England and Spain in Turner v Grovit. Each court had or potentially had
jurisdiction under the Convention.

83. ln the exclusive jurisdiction clause lype of case like Gasser, there is as we see it no room for an anti-suit
injunction because the court first seised must decide issues of jurisdiction including the jurisdiction of the
court second seised. Although it was not said that Article 27 or 28 applied, Turner v Grovit was also a case in
which both sets of proceedings were within the Convention. The position is different in a case where one set
of proceedings is outside the Convention, as here. ln a case where two parties to a contract which includes
an arbitration clause bring proceedings in different contracting states and there is an issue as to whether one
of those sets of proceedings is within the arbitration exception and thus outside the Convention, we have
already expressed our view that the court in which that dispute arises has jurisdiction to determine that
dispute and that Articles 27 and 28 do not apply to them. lf that were wrong, the same principles would apply
as in Gasserand no injunction could be granted.

84. However, if that view is correct, the underlying rationale of Gasser does not apply directly to such a case
Moreover, the considerations in paragraphs 26 to 30 of the judgmenlin Turner v Grovit quoted above do not
seem to us to apply directly. Thus, as we see it, there is nothing in the Convention to prevent the courts of a
contracting state from granting an injunction to restrain a claimant from beginning proceedings in a
contracting state which would be in breach of an arbitration clause. As the ECJ put it in paragraph 18 of its
judgment in The Atlantic Emperor (quoted in paragraph 45 above), the contracting parties "intended to
exclude arbitration in its entirety", so that arbitration must be treated as entirely outside the Convention.

85. Once it is held (as it was for example in The lvan Zagubanskr) that proceedings in the court of a
contracting state for (i) a declaration that arbitration clauses bound the defendants and (ii) an injunction to
restrain proceedings in the court of another contracting state in breach (or threatened breach) of binding
arbitration agreements fall within the exception in Article 1.2(d) of the Regulation and are thus outside the
Convention so that Articles 27 and 28 do not apply to them, the question arises whether, in the light of the
underlying reasoning in Turner v Grovit, an injunction should not be granted restraining the person in breach
from bringing such proceedings.

86. The competing considerations seem to us to be these. lt might be said in the light of the reasoning in
Turner v Grovit that an injunction should never be granted to restrain a claimant from proceeding in the
courts of a contracting state in breach of an English arbitration clause because to do so interferes with the
exercise by that court of the jurisdiction conferred on it by the Regulation. There is certainly some support for
that view in Turner v Grovit, with its emphasis on mutual trust and the opinion expressed in paragraphs 27
and 28 (quoted above) that such an injunction interferes with the jurisdiction of the foreign court and that
such interference cannot be justified by the fact that it is only indirect and is intended to prevent an abuse of
process by the defendant in the proceedings in the forum state.

87. The question is whether that view should be preferred in this context to what has come to be the settled
approach in England to proceedings brought in breach of an arbitration clause in a contract between the
parties which was set out by the judge and is referred to above. ln this regard the approach to actions in
breach of contracts containing arbitration clauses is most clearly stated in the judgments of Rix J at first
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instance and in the judgments of Leggatt, Millett and Neill LJJ in this court in The Angetic Grace [1994] 1

Lloyd's Rep 168 and [1995] 1 Lloyd's Rep 87. lt may be recalled that, although The Angelic Grace was itself
concerned with an arbitration clause, by the time the case reached this court, the court had recently
considered the correct approach to the grant of anti-suit injunctions in cases where proceedings were
brought in breach of an exclusive jurisdiction clause in Continental Bank NA v Aeakos Compania Naviera SA
[1994] I WLR.588. lt was in those circumstances that in Ihe Angelic Grace the court discussed both
arbitration clauses and exclusive jurisdiction clauses.

88. The essential reasoning of the all judgments, expressed in robust form, can be seen in these paragraphs
in the judgment of Millett LJ at page 96:

"ln my judgment, the time has come to lay aside the ritual incantation that this is a jurisdiction
which should only be exercised sparingly and with great caution. There have been many
statements of great authority warning of the danger of giving an appearance of undue
interference with the proceedings of a foreign Court. Such sensitivity to the feelings of a foreign
Court has much to commend it where the injunction is sought on the ground of forum non
conveniens or on the general ground that the foreign proceedings are vexatious or oppressive
but where no breach of contract is involved. ln the former case, great care may be needed to
avoid casting doubt on the fairness or adequacy of the procedures of the foreign Court. ln the
latter case, the question whether proceedings are vexatious or oppressive is primarily a matter
for the Court before which they are pending. But in my judgment there is no good reason for
diffidence in granting an injunction to restrain foreign proceedings on the clear and simple
ground that the defendant has promised not to bring them.

The Courts in countries like ltaly, which is a party to the Brussels and Lugano Conventions as
well as the New York Convention, are accustomed to the concept that they may be under a
duty to decline jurisdiction in a particular case because of the existence of an exclusive
jurisdiction or arbitration clause. I cannot accept the proposition that any Court would be
offended by the grant of an injunction to restrain a party from invoking a jurisdiction which he
had promised not to invoke and which it was its own duty to decline.

ln my judgment, where an injunction is sought to restrain a party from proceeding in a foreign
Court in breach of an arbitration agreement governed by English law, the English Court need
feel no diffidence in granting the injunction, provided that it is sought promptly and before the
foreign proceedings are too faradvanced. I see no difference in principle between an injunction
to restrain proceedings in breach of an arbitration clause and one to restrain proceedings in
breach of an exclusive jurisdiction clause as in Contrnental Bank N.A. v. Aeakos Compania
Naviera S.,4., [1994] 1 W.L.R. 588. The justification for the grant of the injunction in either case
is that without it the plaintiff will be deprived of its contractual rights in a situation in which
damages are manifestly an inadequate remedy. The jurisdiction, is, of course, discretionary and
is not exercised as a matter of course, but good reason needs to be shown why it should not be
exercised in any given case."

89. ln considering the propositions advanced by Millett LJ in those paragraphs, it is important to note that, as
we have seen from the decision of the ECJ in Gasser, so far as proceedings within the Regulation are
concerned, the approach to contracts containing exclusive jurisdiction clauses is not now the same as that
advocated by the English courts. That is because the court first seised must decide whether any relevant
court, including the court second seised, has jurisdiction under an exclusive jurisdiction clause within Article
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23, so that there is no room for an anti-suit injunction. However, we see no reason why the principles in The
Angelic Grace should not continue to apply to the circumstances in which claimants may be restrained from
bringing proceedings in courts of non-contracting states in breach of agreements to arbitrate.

90. As to proceedings brought in the courts of a contracting state, in the first of the paragraphs quoted above
Millett LJ in our view drew an important distinction between proceedings brought in breach of an arbitration
clause and proceedings said to be vexatious or oppressive but where no breach of contract is involved. He
said that the question whether proceedings are vexatious or oppressive was primarily for the court before
which it was pending, whereas in the case of proceedings brought in breach of contract there was no good
reason for diffidence in granting an injunction on the clear and simple ground that the claimant had promised
not to bring them.

91. lt appears to us that that distinction is consistent with the reasoning in Turner v Grovit, which was of
course a case in which the ground on which the injunction had been granted was that the proceedings in
Spain were vexatious and oppressive. There is nothing in Turner v GroylÍ which in our opinion contradicts the
reasoning in the second or third of the paragraphs quoted from the judgment of Millett LJ, in so far as it
relates to arbitration clauses. As to the second paragraph, there is no reason why any court should be
offended by an injunction granted to restrain a party from invoking a jurisdiction in breach of a contractual
promise that the dispute would be referred to arbitration in England. The English court would not be offended
if a claimant were enjoined from commencing or continuing proceedings in England in breach of an
agreement to arbitrate in another contracting state. As to the third paragraph, it remains the position that
damages would be an inadequate remedy.

92. For these reasons we agree with the conclusions expressed by the judge in paragraph 34 of his
judgment (quoted in paragraph 72 above) which seem to us to remain applicable in a case of this kind. We
do not accept Mr Smith's submission that the court should not grant an anti-suit injunction in a case where a
party to an arbitration agreement begins proceedings in the courts of a contracting state in breach of an
arbitration clause in a contract.

93. That is not, however, this case. We therefore turn finally to Mr Smith's submission that the judge should
not have granted an injunction in this case, where the highest that it can be put against New lndia is that the
only reason that it can be said in England that New lndia should not be permitted to proceed in Finland is
that, because of English principles of conflict of laws, the claim is classified as a claim under the contract so
that New lndia is bound to bring any claim against the Club in arbitration in London. Mr Smith submitted that
in these circumstances there is no parity of reasoning between this case and the principles relied upon by
the judge and set out above.

94. We accept that submission. This claim is brought in Finland under a Finnish statute conferring rights on
third parties against liability insurers in circumstances in which the insured is insolvent. The statute was no
doubt passed because, as a matter of public policy in Finland, it was thought that liability insurers should be
directly liable to third parties who had suffered loss in respect of which the insured was liable. The public
policy behind the Finnish Act was the same as or very similar to the public policy behind the Third Parties
(Rights Against lnsurers) Act 1930. lt appears that the only difference of importance between them is that in
England the anti-avoidance provision does not defeat the pay to be paid clause, whereas it may be that
section 3 of the Finnish Act will do so, although it is right to say that that is a matter yet to be determined by
the Finnish courts. lt may also be observed that by section 3(3) section 3(1) and (2) do not apply to "marine
or transport insurance taken out by businesses". There is, as we understand it, an issue between the parties
as to whether the liability insurance provided by the Club is within the exception. The court in Kotka appears
to have been of the view that it was not, but was liability insurance outside the exception. However, it is not
entirely clear to us whether the court has made a final decision to that effect in its decision on jurisdiction.
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95. The question is whether in all the circumstances the English court should grant an injunction restraining
New lndia from bringing its claim under the Finnish Act in Finland. lt is always a strong step to take to
prevent a person from commencing proceedings in the courts of a contracting state which has jurisdiction to
entertain them. The ECJ has either held or in effect held that no such injunction should be granted in the
case of an exclusive jurisdiction clause (Gasser) or on the ground that the proceedings are vexatious and
oppressive (Turner v Grovit). New lndia is not in breach of contract in bringing these proceedings in Finland,
so that the principles in cases like lhe Angelic Grace do not apply directly. ln this regard we accept Mr
Smith's submission that, while such cases may provide some assistance by analogy, they do not apply by
parity of reasoning, as the judge thought. None of lhe cases to which we were referred, including Akai, was
considering a case quite like this.

96. Further, this is not a case in which it can fairly be said that the proceedings in Finland are vexatious or
oppressive. New lndia is simply proceeding in Finland under a Finnish stalute which gives it the right to do
so. The question is whether the English court should restrain it from doing so.

97. Given our view that the principles in the decided cases cannot be applied by parity of reasoning and
given the further fact that the judge did not have the assistance of either Gasser or Turner v Grovit, both of
which have made an important contribution to the jurisprudence in this area, this court is in our opinion free
to form its own conclusion on the question whether to grant an anti-suit injunction on the facts of this case.
We have reached the conclusion that, having regard to all the circumstances of the case, including those set
out above and the reasoning underlying the approach of the ECJ in Turner v Grovit, this was not a case in
which, in the language of section 37(1) of the Supreme Court Act 1981, it was or would be just and
convenient to grant an injunction restraining New lndia from pursuing a claim under the Finnish Act in
Finland.

coNcLUsroNs

98. For the reasons set out above, we answer the questions posed in paragraph 21 above as follows:

i) No, the court should not decline jurisdiction or stay the proceedings under the Regulation
(see paragraphs 22 to 51). ln particular, the question whether the claim in England was within
the arbitration exception was not a matter for the Finnish court as the court first seised
(paragraphs 22 to 37) and the judge was right to hold that the claim in England was within the
arbitration exception and thus outside the Regulation (paragraphs 38 to 51).

ii) Yes, the judge was right to hold that, under English principles of conflicts of laws, New lndia
was bound to pursue its claim under the Finnish Act by arbitration in England (paragraphs 52 to
60).

iii) No, the permission to serve the claim form should not be set aside and the proceedings
should not be stayed as a matter of discretion (paragraphs 61 and 62).

iv) The judge was right to grant the first declaration, namely that New lndia was bound to refer
any claims against the Club in respect of the consignment to arbitration in England. However,
the second declaration, namely that the Kotka proceedings, were and are in breach of the
arbitration clause should be set aside because New lndia was not in breach of contract in
bringing them (paragraphs 63 to 65).
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v) No, the judge should not have granted the anti-suit injunction, which should be set aside
(paragraphs 66 to 97).

It follows that the appeal is allowed in part. lf there should be questions as to the recognition or enforcement
of judgments under Articles 32 to 36 of the Regulation, they must be determined when and if they arise.

99. Finally we would like to thank counsel for all their assistance in this interesting case.
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These appeals deal with the "choice of law rule":
which law should govem in cases involving the interests
of more than one jurisdiction specifically as it concems
automobile accidents involving residents of ditterent
provinces. The first case also raises the subsidiúy issue
of whether, assuming the applicable substantive law is
that of the place where the tort arises, the limitation
period established under that law is inapplicable as
being procedural law and so not binding on the court
hearing the case, or substantive law. The second case
raises the issue whether the Quebec no-fâult insurance
scheme applies to situations where some or all the par-
ties are non-residents.

Tolofsonv. Jensen

The plaintift, Kim Tolofson, a 12-year-old passenger
in a car driven by his father Roger, was seriously injured
in a car accident with Leroy Jensen. The accident
occurred in Saskatchewan. The Tolofsons were residents
of and their crìr lvas registered in British Columbia; Mr.
Jensen was a resident of and his car was registered in
Saskatchewan. Plaintiff brought an action eight years
later in British Columbia on the assumption thar the
action was statute-barred under Saskatchewan law. Fur-
ther, Saskatchewan law, unlike British Columbia law,
did not pcrnrit a gratuitous passenger to recover, absent
wilful or wanton misconduct of the driver of the car in
which ,he or she was travelling, Neither defendant
admined liability. The defendanti brought an applica-
tion by consent to seek a determination as to whether
the court was forum non conveniens or altematively as
to whether Saskatchewan law applied. The motions
judge dismissed the application and ruled that choice of
Iaw was inextricably entwinèd with issues of jurisdic-
tion and forum conveniens, and that choice of law fol-

sés -Y a-t-il lieu d'appliquer Ia lex fori ou Iø lex loci
delicti'l - Si la loi substantielle øpplicable est celle du
rqssort où l'accident s'est produit, le dêløi de prescrip-
tíon constitue-t-il une règle de fond qui est donc appli-
cable dans le ressort du tríbunal saisi, ou s'agit-il d'une
règle de procé.clure quí ne lie pas Ie tribunal qui entend
l'affaíre? - Loi sur I'assurance automobile, L.Q. 1977,
ch. 68. art. 3, 4 - Code cìvil du Bas Canada, art. 6 -Limitation of Actiow Acl, R.S.S. 1978, ch. L-|5 -Vehicles Acl, it.,9.S. 1978, ch. V-3, art. :,80(I).

[,es présents pourvois portent sur la <<règle du choix
,de la loi applicable", c'est-à-dire de la loi qui devrait
régir les affaires où sont en jeu les intérêts de plus d'un
ressort, en particulier en ce qui conceme les accidents
d'automobile impliquant des résidents de différentes
provinces. Le premier cas soulève également la question
subsidiaire suivante: à supposer que la loi substantielle
applicable soit celle du lieu où le délit a été commis, le
délai de prescription établi en vertu de cette loi est-il
inapplicable pour le motif qu'il s'agit d'une règle de
procédure qui ne lie donc pas le tribunal qui entend I'af-
laire, ou constitue-t-il une règle de fond? Le second cas
soulève la question de savoir si le régime québécois
d'assurance sans égard à la f'aute s'applique aux situa-
tions où toutes les parties ou certaines d'entre elles sont
non résidcntes.

Tolofson c. Jensen

Le dernandeur, Kim Tolofson, était âgé de 12 ans au
moment où il a été grièvement blessé lors d'un accident
survenu entre le véhicule de Leroy Jensen et la voiture
conduiæ par son pre Roger, dans laquelle il prenait
place. L'accident s'est produit en Saskatchewan. Les
Tolofson étaient résidents de la Colombie-Britannique et
leur voiture était immatriculée dans cette province. Jen-
sen était résident de la Saskatchewan où sa voiture était
immatriculée. Huit ans plus tard, le demandeur a intenté
une action en Colombie-Britannique en tsnant pour
acquis que son action était prescrite suivant la loi de la
Saskaæhewan. En ouffe, Ia loi de la Saskarchewan, à la
différence dc cellc de la Colombie-Britannique, ne per-
mettait pas qu'un passager à titre gratuit soit indemnisé
en I'absence d'inconduite délibérée ou témé¡aire de la
part du conducteur de la voiture dans laquelle il prenait
place. Aucun des défendeurs n'a reconnu sa responsabi-
lité. Iæs défendeurs ont présenté, avec le consentement
des parties, une requête visant à faire déterminer si le
fribunal é,taitforum non conveniens ou, subsidiairement,
si la loi de la Saskatchewan s'appliquait. Le juge saisi
de la requête I'a rejetée en décidant que le choix de la
loi applicable était inextricablement lié aux questions de
compétence et de forum conveniens, et qu'il était donc

a

b

c

d

e

f

t

h

i

j



to24 TOLOFSON V. JENSEN uss4r37s-€.*.

lowed these determinations. The Court of Appeal found fonction des décisions rendues à cet égard. La Cour
that the law of the forum should apply. d'appel a conclu que la loi du for devrait s'appliquer.

Lucas (Litigation Guardian ofl v, Gagnon

Mrs, Gagnon brought action on her own behalf and as
litigation guardian oftwo children against her husband,
Mr. Gagnon, for personal injuries suffered in a Quebec
traffic accident involving her husband and Mr. Lavoie,
The Gagnons were residents of Ontario; Mr. Lavoie wæ
a resident of Quebec. Mrs. Gagnon discontinued her
action against Mr, Lavoie following an Ontario Court of
Appeal judgment tlrat a Quebec resident's liability was
governed by Quebec law. Mr. Gagnon, however, had
cross-claimed against Mr. Lavoie and that cross-claim
was not discontinued. Mrs. Gagnon obtained all of the
no-fault benefis allowable under tlre Quebec scheme
from Mr. Gagnon's Ontario insurer which was in n¡m
reimbursed by the Régie de l'assurance automobile du
Québec. The only legal avenue open to Mrs. Gagnon in
seeking damages was to sue in Ontario because she wa
barred from bringing an action for damages in Quebec
by operation of Quebec's Automobile Insurance Act.

The Ontario Court (General Division), on a motion
brought by Mr. and Mrs. Gagnon (without notice to Mr.
Lavoie) to determine specific points of law, decided that
the Onta¡io court had jurisdiction, tlrat the Ontario court
should accept that jurisdiction, that Ontario law applied,
and that Mr. Gagnon was entitled to maintain his action
against Mr. Lavoie. Mr. Gagnon and Mr. Lavoie
appealed on the questions of whether Ontario law
applied and whether Mr. Gagnon could maintain his
cross-claim against Mr. Lavoie. The Ontario Court of
Appeal held that Ontario law applied in thc action
against Mr. Gagnon but that the law of Quebec applied
with respect to any claim made against Mr. Lavoie since
he was not a resident of Ontario and the accident
occuned in Quebec.

Lucas (Tutice à l'instance de) c. Gagnon

Madamc Gagnon, a intenté, contre son mari, M.
Gagnon, une action en sa qualité personnelle et en sa
qualité de tutrice à I'instance de deux enfants, pour les
blessures subies lors d'un accident de la circulation sur-
venu au Québec et impliquant son mari et M. Lavoie.
Les Gagnon étaient résidents de l'Ontario; M. Lavoie
était résident du Québec. Madame Gagnon s'est désistée
de son action contre M. Lavoie à la suite d'un arrêt de la
Cour d'appel de I'Ontario, selon lequel la responsabilité
d'un résident du Québec érait régie par Ia loi du Québec.
Toutefois, M. Gagnon avait fait une demande entre
défendeurs contre M. Lavoie et il n'y a pas eu désiste-
ment à l'égard de cette demande. Madame Gagnon a
obtenu de l'assureur ontarien de M. Gagnon la totalité
des prestations auxquelles elle avait droit en vertu du
régime québécois d'assurance sans égard à Ia fauæ, ét
I'assureur ontarien a été remboursé par la Régie de I'as-
surance automobile du Québec. L'unique possibilité
pour Mmr Gagnon d'obtenir des dommages-intérêts était
d'exercer son recours en Ontario, car elle ne pouvait pas
intenter une action en dommages-intérêts au Québec en
vertu de la Loi sur l'assurance ciutomobile du Québec,

À la suite d'une requête présentée par M. et Mme
Gagnon (dont M. Lavoie n'a pâs été avisé) en vue de
faire trancher certains points de droit, la Cour de l'Onta-
rio (Division générale) a décidé que le tribunal de I'On-
tario avait compétence, qu'il devait accepter d'exercer
cette compétence, que la loi de I'Ontario s'appliquait et
que I'action de M. Gagnon contre M. Lavoie était rece-
vable. Messieurs Gagnon et Lavoie ont interjeté appel
quant aux questions de savoir si la loi de I'Ontario s'ap-
pliquait et si la demande entre défendeurs que M.
Gagnon avait fait€ contre M. Lavoie était recevable. La
Cour d'appel de I'Onta¡io a conclu que la loi de I'Onta-
rio s'appliquait à I'action intentée contre M. Gagnon,
mais que la loi du Québec s'appliquait à toute demande
contre M. Lavoie, étant donné qu'il n'était pas résident
ontarien et que I'accident étåit sr¡rvenu au Québec.
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Held(Tolofsonv,Jensen,FileNo.22gSO): Theappeal Arêt (Tolafsan c. Jensen, no du greffe 22980): I*
should be allowed. ¡ pourvoi est accueilli.

Held(Lucas(LitigatíonGuardianof)v.Gagwn,File Arrêt (Lucas (Tutrice à l'ínstance de) c, Gagnon,
No. 23,145): The appeal should be allowed. no du greffe 23445): Le pourvoi est accueilli,

Per La Forest, Gonthier, .Cory, Mclachlin and Zes juges La Forest, Gonthier, Cory, Mclachlin et
Iacobucci JJ.: The rule of private intemational law that ¡ lacobucci; La règle de droit international privé qui
should generally be applied in torts is the law of the - devrait généralemênt s'appliquer en matière de respon-
place where the activity occuned _ the lex loci delícti. sabilité délictuelle est la loi du lieu oÌ¡ I'activité s'est
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This approach responds to the territorial principle under
the international legal order and the federal regime. It
also responds to a number of sound practical considera-
tions. It is certain, easy to apply and predictable and
meets normal expectations in that ordinarily people
expect their activities to be govemed by the law of the
place where they happen to be and expect that çoncomi-
tant legal benefits and responsibilities will be detìned
accordingly. The govemment of that place is the only
one with power to deal with these activities. The same
expectation is ordinarily shared by other states and by
people outside the place where an activity occurs.

The former British rule, adopæd in McLean v. Petti-
grew, that a court shouìd apply its law (lei lorù when
adjudicating on wrongs committed in another country,
subject to the lvrong's being "unjustifiable" in that
country, cannot be accepted. This would involve a
court's deñning the nature and consequences of an act
done in another country, which, baning some principled
justification, flies against the territoriality principle. In
practice, the courts of different countries would follow
different rules in.respect of the same wrong and invite
forum shopping by litigants in search of the most tþne-
ficial place to litigate an issue. Applying the same
approach to tbe units of a federal state like Canada
would make forum shopping even easier.

déroulée, c'est-à-dire la lex loci delícti. Ce point de vue
est conforme au principe de la territorialité des lois
selon I'ordre juridique intemational et le régime fédéral,
Il répond aussi à un certain nombre de considérations
pratiques valables. La règle est certaine, facile à appli-
quer et prévisible. De plus, elle répond à des attentes
normales en ce sens que les gens s'attendent habituelle-
ment à ce que leurs activités soient régies par la loi du
lieu où ils se trouvent et à ce que les avantages et les
responsabilités juridigues s'y rattachant soient définis en
conséquence. Le gouvernement de ce lieu est le seul
habilité à régir ces activités. Les autres Éats et les étran-
g'ers paragent normalement les mêmes attentes.

L'ancienne règle britannique; retenue dans I'anêt
McLean c. Pettígrew, suivant laquelle les tribunaux
devraient appliquer leur propre loi (Iex fori) aux fautes
commises dans un autre pays, à la condition que la faute
en question soit <injustifiable> dans cet auhe pays, est
inacceptable. Cela impliquerait la définition par un tri-
bunal de la nature et des conséquences d'un acte aæom-
pli dans un autre pays, ce qui, en I'absence de quelque
justification de principe, va à I'encontre du principe de
la territorialité. En pratique, les tibunaux de différents
pays suivraient des règles différentes à l'égard de la
même faute et les justiciables, en quête du lieu le plus
avantageux pour f¿ire trancher un litige, seraient incités
à recherchet un ribu¡al favorable. Si I'on qppliquait lri
même solution aux composantes d'un Etat fédéral
comme le Canada, la recherche d'un tribunal favorable
en serait d'autant facilitée.

Il n'y a aucune raison sérieuse de suivre la loi du for.
I-e problème que constitue la preuve de la loi étrangère a
été considérablement atténué par le progrès des trans-
ports et des communications. Il y a lieu de renverse¡
I'arrêt McLean c. Pettigrew qui a appliqué la loi du for
même lorsque que I'action reprochée n'ouvrait pas droit
à une action en justice suivant la loi du lieu du délit. Son
application dans le contexte fédéral soulève de graves
difficultés sur le plan consfiutionnel.

La nature des arrangements constitutionnels au

Canada - un pays unique formé de provinces dotées
d'une compétence législative teffitoriale - 

justifie
I'adoption d'une règle certaine qui garantit qu'un acte
commis dans une partie du pays aura le même effet juri-
dique partout au pays. C'est là un puissant argument en
faveur de la règle de la lex loci delicti. A cet égard, étant
donné la mobilité des Canadiens et les nombreux traits
communs de la loi de diverses provinces ainsi qug la
nature essentiellement unitaire du système judiciaire
canadien, il n'est pas nécessaire d'adopter une règle
invariable voulant que I'affaire ouvre également droit à

a

c

d

c

Í
No compelling reason exists for following the lex

fori.Tl:re problem ofproofofforeign law has been con-
siderably attenuated given advances in transportation
and communication. McLean v. Pettigrew, which
applied the lex forí even though the action complained I
of was not actionable under the law of the place of the
wrong, should be ovenuled. Is application in the federal
context raises serious constitutional diftìculties.

h

The nature of Canada's constitutional arrangements

- a single counüy with different provinces exercising
tenitorial legislative jurisdiction 

- supports a rule that
is cerain and that ensures that an act committed in one
part of this country will be given the same legal effect ;
throughout the country. This militaæs strongly in favour
of the l¿¡ loci delicti rule. In this respect, given the
mobility of Canadians and the many conlmon features
in the law of the various provinces and tÏe essentially
unitary nature of Canada's court system, an invariable ¡
rule that the matter also be actionable in the province of -

the forum is not necessary. This factor should be consid-
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ered in deter.mining whether there is a real and substan- une action dans la province du tribunal saisi. Ce facteur
tial connection to the forum to wanant its exercise of devrait être pris en considération pour déærminer s'il
jurisdiction. Any problems that might arise could be existe, avec Ie tribunal saisi, un lien réel et substantiel
resolved by a sensitive application of the doctrine of qui justifie I'exercice de sa compétence. Tout problème
forum non conveniens. o qui risquerait de surgir pourrait être résolu par une

ripplication sensée de la règle du forum. non conveniens.

Strict application of lex loci delicti also has the
advantage of unquestionable conformity with the Con-
stitution. This advantage is not to be ignored given the
largely unexplored nature of the area and the consequent
danger that a rule developed in a constitutional vacuum
may, when explored, not conform to constitutional
imperatives.

One of the main goals of any conflicts rule is to create
certainty in the law. Any exception adds an element of
uncenainty. However, since a rigid rule on the intema-
tional level could give rise to injustice, the courts should
retain a discretion to apply their own law to deal with
such circumstances, although such cases would be rare.
Indeed, if not strictly narrowed to situations that involve
some timely and clsse relationship between the parties,
an exception could lead to injustice.

The underlying principles of private international law
are order and faimess, but grder comes flust for it is a
precondition to justice. Considerations of public policy
in actions that take place wholly within Canada should
play a limited role, if at all. Arguments for an exception
based on public policy are sirnply rooted in the fact that
the court does not approve of the law that the legislature
chose to adopt. The law ofthe land, however, is not usu-
ally ignored in favour of those who visir The perception
that the parties intend the law of their residence to apply
is not valid.

On the intemational level, the rule that the wrong
must'be actionable under Canadian law is not really nec-
essary, since the jurisdiction of Canadian courts is con-
fined to matters where a real and substantial connection
with the forum jurisdiction exists. The fact that a wrong
would not be actionable within the territorial jurisdiction
of the forum if committed there might be a factor better
weighed in considering the issue of forum non con-
veniens or whether entertaining tt¡e action would violaæ
the public policy of the forum jurisdiction.

L'application stricte de \a lex loci delícti a également
I'avantage d'êfe nettement conforme à la Constitution,

¡ ce qu'il ne faut pas.passer sous silence étant donné Ia
nature largement inexplorée du domaine et le danger
consécutif qu'une règle établie en I'absence de tout
cadre constitutionnel puisse, après examen, se révéler
contraire à des imperatifs de cet o¡dre.

c

d

L'un des principaux objectifs de toute règle de droit
intemational privé est de créer la certitude dans la loi.
Toute exception ajoute un élément d'incertitude. Cepen-
dant, étant donné qu'une règle stricæ sur le plan interna-
tional pourrait entraîner une injustice, les tribunaux
devraient conserver le pouvoir discrétionnaire d'appli-
quer leur propre loi en pareil cas, encore qúe ces cas
seraient rares. En fait, si elle n'est pas shictement limi-
tée aux situations où il est question de rapports éFoits et
opportuns entre les parties, une exception pourrait
entraîner une injustice.e

!

L'ordre et l'équité sont les principes fondamentaux
du droit international privé, mais I'ordre vient en pre-
mier étant donné qu'il est une condition préalable de la
justice. Les considérations d'ordre public ne devraient
jouer qu'un rôle limité, s'il en est, dans les actions qui
se déroulent entièrement au Canada. Les arguments en
faveur d'une exception fondée sur I'ordre public repo-
sent simplement sur le fait que le ribunal n'approuve
pas la loi que la législature a choisi d'adopter. Toutefois,
on n'ignore pas ordinairement la loi inteme en faveur
des visiteurs. La perception selon laquelle lcs partics
veulent que ce soit la loi de leur lieu de résidence qui
s'applique n'est pas valable.

h

Sur le plan international, la règle voulant que la fauie
doive ouvrir droit à une action en vertu de'la loi cana-
dienne n'est pas vraiment nécessaire, érant donné que la
compétence des tribunaux canadiens se limiæ aux ques-

¡ tions à l'égard desquelles il existe un lien réel et sub-
stantiel avec le ressort du tribunal saisi. Le fait qu'une
faute n'ouvrirait pas droit à une action dans le ressort du
hibunal saisi, si elle y était commise, pounait constituer
un facteur susceptible d'être mieux soupesé en exami-

r nant la question du forum non convenier¿s ou celle de' savoir si I'instruction de I'action serait contraire à I'o¡-
dre public dans le ressort du tribunal saisi.
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Saskatchewan's substantive law applies in T olofs o n v.

Jensen. This includes its limitation rule. In any action
involving the application ofa foreign law the characteri-
zation of rules of law as substantive or procedural is cru-
cial because the subsantive rights of the parties to an
action may be govemed by a foreign law, but all matters
of procedure are governed exclusively by the law of the
forum. The forum court cannot be expected to apply the
procedural rules of the foreign state whose law it wishes
to apply. The forum's procedural rules exist for the con-
venience of the court, and forum judges understand
them.

The bases of the old common law rule, which held
that statutes of limitation are always procedural, are out
of place in the modern contexl The limitation period in
this case was substantive because it created an accrued
right in the defendant to plead a time bar. The limitation
defence was properly pleaded here and all pæties pro-
ceeded on the assumption that, if Saskatchewan law
applied, it was a valid defence. It should not be rejecæd
by a British Columbia court as contrary to public policy.
The extent to which limitation statutes shoukl go in pro-
tecting individuals against stale claims involves policy
considerations unrelated to the mannei in which a court
must carry.out its functions and the particular balance
may vary fïom place to place.

ln Lucas (Litigation Guardian of) v. Gagnon Quebec
law applies, both by vir¡¡e of Quebec's no-fault insur-
ance scheme and tluough the operation of lex loci
delicti. Barring other cõnsiderations, the legislature
cleady intended that these provisions should apply to all
persons who have an accident in Quebec regardless of
their province of residence. This policy is cleady wittrin
the province's constitutional competence. The new Clyil
Carle, which was not in effect at the time of the acci-
dent, did not change the situation of the parties. Even
had it been operative, the language of the Automobile
Insurance Act clearly ovenode the general law. Section
4 removes not only riglrts of action but also "all rights
.. . of any one".

Per Sopinka J, Concurrence with the reasons of
La Forest J. was subjcct to the observations expressed
by Major J.

TOLOFSON C. JENSEN

a

La loi substantielle de la Saskatchewan s'applique à
I'affaire Tolofson c. Jewen, ce qui inclut sa règle en
matière de prescription. Dans toute action où il est ques-
tion d'appliquer une loi érangère, la qualification d'une
règle de droit comme étant une règle de fond ou une
règle de procédure revêt une importance cruciale car,
bien qu'il se puisse que les droits substantiels des parties
à une action soient régis par une loi étrangère, toutes les
questions relevant de la procédure sont régies exclusive-
ment par la loi du tribunal saisi. On ne saurait s'attendre
à ce que le tribunal saisi applique les règles de procé-
dure de l'Ént éranger donfil veut appliquer la loi, Les
'règles de procédure du tribunaì saisi existent pour sa

commodité et les juges de ce tribunal les comprennent.

Les raisons qui sous-tendent la vieille règle de com-
mon la'w, selon laquelle la prescription est toujours une
règle de procédure, n'ont pas Ieur place dans le contexte
moderne. læ délai de prescription en I'espèce était une
règle de fond parce qu'il conférait au défendeur un droit
acquis d'invoquer 

'la prescription. La prescription
comme moyen de défense a été dûment plaidée en I'es-
pece et toutes les parties ont tenu pour acquis qu'il
s'agissait d'un moyen de défense valide si la loi de Ia
Saskatchewan s'appliquait. Un nibunal de la Colombie-
Britannique ne devrait pas le rejeter comme étant con-
traire à I'ordre public. La mesure dans laquelle les lois
en matière de prescription devraient protégerles particu-
liers contre les demandes caduques fait intervenir des
considérations de principe non liées à la manière dont
un tribunal doit s'acquitter de sa tâche, et l'évaluation
qui doit être faite à cet égard peut varier d'un endroit à
I'autre.

b

c

d

e

f
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h

t

J

Dans I'affaire Lucas (Tutrice à I'instance de) c.
Gøgnon,'la loi du Québec s'applique tant en vertu du
régime d'assurance sans égard à la faute en vigueur dans
cette province qu'en vertu de la lex loci delícti. Abstrac-
tion faite d'auhes considérations, il cst clair que le légis-
lateur a voulu que ces dispositions s'appliquent à toutes
les personnes ayant un accident au Québec, quelle que
soit leur province de résidence, ce qui relève manifeste-
ment de la compétenca constitutionnelle de la province.
Le nouveau Codc civil, qui n'était pas en vigueur au
moment de I'accident, n'a pas modifié la situation des
parties. Même slil avait été applicable au moment de
l'accident, le texte de la Loi sur l'assurence automobile
I'emportait clairement sur le droit commun. L'article 4
supprime non seulement les d¡oits d'action mais <<tous

les droits [...] de quiconque>,

Le }uge Sopinka: Les motifs du juge La Forest sont
acceptés sous réserve des observations du juge Major.
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Per Majot J.: The question of which province's law
should govem the litigation should be determined by
reference to the /ex loci delicti rule. An absolute rule
admitting of no exceptions needed not be established.
Parties have the ability to choose, by agreement, to be
governed by rhe lexfori and a discretion exists to depart
from the absolute rule in international litigation where
the lex loci delicti rule would work an injustice. Recog-
nition of a similar exceprion should not be foreclosed in
interprovincial litigation.
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22.
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APPEAL (Tolofson v, Jensen, File No. 22980)
from a judgment of the British Columbia Court of
Appeal (1992),65 B.C.L.R. (2d) 't14,89 D.L.R.
(4th) 129, 1 I B.C.A.C. 94,22 w.A.C. 94, Í199213
w.vy.R. 743, 9 C.C.L.T. (2d) 289,4 C.p.C. (3d)
1 13, dismissing an appeal from a judgment of
Macdonald J. (1989), 40 B.C.L.R. (2d) 90, Appeal
allowed.

POURVOI (Tolofson c. Jensen, no du greffe
22980) contre un arrêt de la Cour d'appel de Ia
Colombie-Britannique (1992), 65 B.C.L.R. (2d)
ll4, 89 D.L.R. (4rh) l2g, ll B.c.A.c.94,22
w.A.c. 94, U99213 W.W.R. 743, 9 C.C.L.T. (2d)
289, 4 C.P.C. (3d) I13, qui a rejeté un appel inær-
jeté contre un jugement du juge Macdonald (1989),
40 B.C.L.R. (2d) 90. Pourvoi accueilli.

c

d

APPEAL (Lucas (Litigation Guardiøn of) v.
Gagrwn, File No. 23445) from a judgment of the
Ontario Court of Appeal (1992),1I O.R. (3d) 422,
99 D.L.R. (4th) 125,59 O.A.C, 174, 15 C.C.L.T.
(2d) 41, ls c.c.L.I. (2d) r00, 42 M.v.R. (2d) 67,
allowing an appeal, to the extent it held that a
cross-claim for contribution and indemnity could
not be maintained, from a judgment of Hurley J.
(1991), 3 O.R. (3d) 38, 4 C.C.L.r. (2d) 194,25
M.V.R. (2d) 155, determining that Ontario law
applied to the cause of action and that a cross-
claim could be maintained against appellant
Lavoie. Appeal allowed.

Allnn Lutfu, Q.C., and Odetre Jobin-Laberge,for
the appellant Réjean Gagnon.

Robert J. Reynolds, for the respondents Tina 
j

Lucas, Justin Gagnon and Heather Gagnon.

POURVOI (Lucas (Tutrice à I'instance de) c.
e Gagnon, no du greffe 23445) cöntre un arrêt de la

Cour d'appel de I'Ontario (1992), 11 O.R. (3d)
422, 99 D.L.R. (4th) 125, 59 O,A.C. 174, 15
c.c.L.T. (2d) 41, t5 c.c.L.r. (2d) 100, 42 M.v.R.

, (2d) 67, qui, dans la mesure où on a décidé qu'une
' demande, enhe défendeurs, de contribution et d'in-

demnisation n'était pas recevable, a accueilli un
appel interjeté contre un jugement du juge Hurley
(1991), 3 O.R. (3d) 38, 4 C.C.L.I. (2d) 194, 28

I M.V,R. (2d) 155, dans lequel on avait décidé que
la loi de I'Ontario s'appliquait à la cause d'action
et qu'une demande entre déf'endeurs était reccvablc
contre I'appelant Lavoie. Pourvoi accueilli.

Allan Lufy, c.r., et Odene Jobin-Laberge pour
I'appelant Réjean Gagnon.

Robert J. Reynolds, pour les intimés Tina Lucas,
Justin Gagnon et Heather Gagnon.

Avon M. Mersey, Elizabeth B. Lyall and Brian F. h Avon M. Mersey, Elizabeth B. Lyall et Brian F.
Schreiber, for the appellants læroy Jensen and Schreiber, pour les appelants Leroy Jensen et
Roger Tolofson. Roger Tolofson.

Noreen M. Collins, for the respondent Kim
Tolofson.

Noreen M. CoIIins, pour I'intimé Kim Tolofson.
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Graeme Mew and. AdelinaWong, for the respon- Grqeme Mew et Adelina Wong, pour I'intimé
dent Cyrille Lavoie, Cyrille Lavoie.

V/ritten submission only by Brian J. E. Brock Argumentation écrite seulement par Brian J. E,
andLesliBisgould, for the intervener Clarence S. a Brock eT Lesli Bisgould, pour I'intervenant
Marshall. Clarcnce S. Marshall.

Written submission only by Peter A. Daley, for Argumentation écrite seulement par Peter A,
the interveners Sybil Marshall, Victor Marshall, Daley, pour les intervenants Sybil Marshall, Victor
Dianne Margaret Marshall, Rosemarie Anne ' Marshall, Dianne Margaret Marshall, Rosemarie
Marshall, Carmen Selina Frey and Aditha Le A,nne Marshall, Carmen Selina Frey et Aditha I-e
Blanc. Blanc.

Written submission only by W. T. McGrenere, . Argumentation écrite seulement par W. T.

for the interveners La Société d'expens-conseils " McGrenerc, pour les intervenantes La Société
Pellemon Inc., Le Groupe Pellemon Inc., Simcoe d'experts-conseils Pellemon Inc,, Le Groupe Pelle-
and Erie General fnsurance Co., Les Services de mon Inc., Simcoe and Erie General Insurance Co.,
béton universels Ltée, and Allstate Insurance Co. Iæs Services de béton universels Ltée et Allstate
of Cânada. d Insurance Co. of Canada.

The judgment of La Forest, Gonthier, Cory,
Mclachlin and Iacobucci JJ, was delivered by

Version française du jugement des juges
La Forest, Gonthier, Cory, Mclachlin et Iacobucci
rendu par

LA FoREsr J. - This Court has in recent years
been called upon to review a number of the struc-
tural rules of contìict of laws or private interna-
tional law. ln Morguard Investments Ltd. v. De
Savoye, t19901 3 S.C.R. 1O77, and Hunt v. T & N
plc,ll993l4 S.C.R.289, the Court had occasion to
revisit the law goveming the jurisdiction of coufs
to deal with multi-jurisdictional problerns and the
recognition to be accorded by the courts of one
jurisdiction to a judgment made in another juris-
diction. In Amchem Products Inc. v. British Colum-
bìa (Workers' Compensation Boardl, [993] 1

S.C.R. 897, the Cou¡t also examined the rules gov-
eming when a court may refuse jurisdiction on the
basis of/orum non conveniens-

In the two appeals before us we âre called upon
to reconsider the "choice of law rule", i.e., which
law should govern in cases involving the interests
of more than one jurisdiction, specifically as it

LB ¡ucs L¿ Fonssr - Au cours des demières
années, notre Cour a été appelée à examiner un
certain nombre de règles structurelles du droit
inter-national privé. Dans les arrëts Morguard
Investments Ltd. c. De Savoye, tl990l 3 R.C.S.
1O77, et Hunt c. T & N plc; t19931 4 R.C.S. 289,1a
Cour a eu l'occâsion de revoir le droit qui régit la
compétence des tribunaux pour régler des pro-
blèmes qui touchent plusieurs ressorts, ainsi que la
reconnaissance que les tribunaux d'un ressoft doi-
vent accorder au jugement rendu dans un autre
ressort. Dans I'arrêt Amchem Products Inc. c,

Colo mbie-B ritannique (W orkers' C omp e ns ation
Board), [1993] I R.C.S. 897,\a Cour a également
examiné les règles qui régissent les cas où un tri-
bunal peut décliner compétence pour cause de

forum non conveniens.

Dans les deux pourvois dont nous sommes sai-
sis, nous sommes appelés à réexaminer la <règle
du choix de Ia loi applicable>>, c'est-à-dire de la loi
qui devrait régir les affaires où sont en jeu les inté-

e

Í

I

h

concerns autornobile accidents involving residents . rêts de plus d'un ressort, en particulier en ce qui
of different provinces. ' conceme les acsidents d'automobile impliquant

des résidents de différentes provinces.
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The precise issue may be distilled from the facts
of the two cases under appeal. The plaintiffs,
residents of Province A, were passengers in an
automobile registered and insured in that province.
The driver of the automobile in which they were
travelling was a resident of Province A. The pas-
sengers were injured in a collision with ânother
automobile in Province B. The driver of that auto-
mobile was a resident of Province B, and his auto-
mobile was registered in that province. In one of
the cases, liability fro¡n the operation of the auto-
mobile was covered by an insurance contract made
in Province B; in the other, it was covered under
the terms of Province B's "no-fault" insurançe
scheme. The plaintiffs instituted ân action for the
resulting personal injuries in Province A against
both drivers. The issue that arises is what law
should be applied in determining the liability of
the def'endant drivers.

The first of these cases also raises the following
subsidiary issue. Assuming the applicable substan-
tive law is that of the place where the tort arises, is
the limitation period established under that law
inapplicable as being procedural law and so not
binding on the court hearing the case, or is it sub-
stantive law? For its part, the second case raises
the issue whether the Quebec no-fault insurance
scheme applies to situations wherc some or all the
parties are non-residents.

Background

Tolofson v. Jensen

Facts

La question qui est précisément en litige peut se
dégager des faits des deux affaires dont nous
sommes saisis. Iæs demandeurs, résidents de la
province A, étaient les passagers d'une automobile
immatriculée et assurée dans cette province. Le
conducteur de I'automobile dans laquelle ils voya-
geaient était également résident de la province A.
[æs passagers ont été blessés lors d'une collision
avec une autre automobile, survenue dans la pro-
vince B. Iæ conducteur de cette dernière automo-
bile était résident de la province B et sa voiture
était immatriculée dans cette province. Dans I'un
des cas, la responsabilité découlant de la conduite
de I'automobile était visée par une assurance con-
tractée dans la province B; dans I'autre cas, elle
était visée par le régime d'assurance <sans égard à
Ia faute>> de la province B. Les demandeurs ont
intenté, dans la province A, contre les deux co-n-
ducteurs, une action pour les blessures qu'ils
avaient subies en raison de cette collision. La ques-
tion en litige est de savoir quelle loi devrait s'ap-
pliquer pour déterminer la responsabilité des con-
ducteurs défendeurs.

Le premier de ces cas so-ulève également la
question subsidiaire suivante. A supposer que la loi
substantielle applicable soit celle du lieu où le délit
a été commis, le délai de prescription établi en
vertu de cette loi est-il inapplicable pour le motif
qu'il s'agit d'une Ègle de procédure qui ne lie
donc pas le tribunal qui entend I'affaire, ou consti-
tue-t-il une règle de fond? Quant au second cas, il
soulève la quesúon de savoir si le régime québé-
cois d'assurance sans égard à la faute s'applique
aux situations où toutes les parties ou certaines
d'entre elles sont non résidentes.

á Contexte

Tolafson c. Jensen

Les faits

a

b

c

d

e

r

¡

On July 28,1979, the plaintiff (respondent) Kim Læ 28 juillet 1979,le demandeur (intimó) Kim
Tolofson was a passenger in a car owned and Tolofson prenait place, à titre de passager, dans
driven by his father, the defendant (appellant) une voiture appartenant à son père, le défendeur
Roger Tolofson. He was seriously injured when the , (appelant) Roger Tolofson, et conduite par ce der-
car was involved in an accident with a vehicle ' nier. n a été grièvement blessé lors d'un accident
driven by the other defendant (appellant) Læroy survenu entre cette voiture et un véhicule conduit
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Jensen. The accident occurred in Saskatchewan. par I'autre défendeur (appelant) Leroy Jensen.
'th-e Tolofsons were and remain residents of British L'accident s'est produit en Saskatchewan. Les

Columbia and the car in which they drove was reg- Tolofson étaient et sont toujours résidents de la
istered and insured in that province. Jensen was Colombie-Britannique et la voiture dans laquelle
and remains a resident of Saskatchewan, and his a ils circulaient était immatriculée et assurée dans

car was registered and insured in that province. cette province. Jensen était et est toujours résident
de la Saskatchewan et sa voiture était immatriculée
et assurée dans cette province.

b

The plaintiff Tolofson alleges that he suffered
head injuries in the collision which affected his
leaming capacity and his physical capabilities. He
began an action in British Columbia against both
defendants seeking damages for these injuries on
December 17, 1987, more than eight years after the
collision occurred. He was only 12 years old at the
time of the accident. The parties both operated on
the assumption that the plaintiff's âction is baned
under Saskatchewan law because it must be
brought within 12 months of the accident. Such a
suit is not barred in British Columbia. As well,
under Saskatchewan law a gratuitous passenger
cannot recover unless "wilful or wanton miscon-
duct" can be established against the driver of the
car in which he or she was a passenger. This is not
the case in British Columbia. Neither defendant
admits liability.

læ demandeur Tolofson allègue avoir subi, lors
de cette collision, des blessures à la tête qui ont
diminué sa capacité d'apprentissage de même que

ses capacités physiques. l-e, 17 décembre 1987, soit
plus de huit ans après la collision, il a intenté, en

Colombie.Britannique, contre les deux défendeurs,
une action en dommages-intérêts pour ces préju-
dices. Il n'avait que 12 ans au moment de l'acci-
dent. I-es parties ont toutes deux tenu pour acquis
que l'action du demandeur était prescrite suivant la
loi de la Saskatchewan parce qu'elle devait être
intentée dans les 12 mois de I'accident. Cette
action n'est pas prescrite en Colombie-Britan-
nique. De même, iuivant la loi de la Saskatche-
wan, un passager à titre gratuit ne peut être indem-
nisé que s'il est établi que le conducteur de la
voiture dans laquelle il prenait place a fait preuve
d'[rRADucrIoN] <<inconduite délibérée ou témé-
raire>>. Tel n'est pas le cas en Colombie-Britan-
nique. Aucun des défendeurs ne reconnaît sa res-
ponsabilité.

Les défendeurs ont ensuite présenté, âvec

le consentement des parties, devant le juge
Macdonald, une requête fondée sur la règle 34 des

British Columbia Supreme Court Rules, en vue de

faire trancher un point de droit, savoir que le tribu-
nal était forum non conveniens où, subsidiaire-
ment, que la loi de la Saskatchewan régissait le
délai de prescription ainsi que la norme de dili-
gence applicable dans le cas de passagers à titre
gratuit. C'est de cette procédure que découle le
premier des présents pourvois.

c

d

c

r

c

h

The defendants then brought an application by
consent pursuant to Rule 34 of the Supreme Court
Rules of British Columbia before Macdonald J.

seeking determination of a point of law, namely,
that the court wasþrum non conveniens or, in the i
alternative, that the law of Saskatchewan appligd
with respect to the limitation period and the stiin-
dard of care for gratuitous passengers. That is the
proceeding fiom which the first of these appeals 

,.
arises.



1034 TOLOFSON y, JENSEN La Forest J,
756

u9e4) 3 S.C.R.

Judicial History Historique des procédures .iudiciaires.

British Columbia Saprerne Court (1989), 40 La Cour suprême de Ia Colombie-Brítannique
B.C.L.R. (2d) 90 (1989), 40 B.C.L.R. (2d) 90

On October 17, 1989, Macdonald J. dismissed
the application, He concluded that while he was
impressed with the logic of applying the "proper
law of the tort", he was bound by McLean v. Petti-
grew, [1945] S.C.R. 62, where this Court upheld
an action in respect of a single car accident in
Ontario which was successfully brought in Quebec
under Quebec law by â passenger, a.resident of
Quebec, against the owner and operator of the car,
also a resident of Quebec. Having considered the
authorities, he concluded that choice of law was
inextricably qntwined with issues of jurisdiction
and forunt conveniens, and that choice of law fol-
lowed these detbrminations.

On the appeal to the British Columbia Court of
Appeal, the defendants no longer contended that
the British Columbia courts a¡e without jurisdic-
tion or should decline jurisdiction as being forum
non conveniens, They argued, ho'ivever, that Mac-
donald J. had erred in failing to separate issues of
jurisdiction andforum non conveniens from choice
of law. In addition, they submitted that the applica-
ble law was that of Saskatchewan. Cumming J.4.,
who gave reasons for the Court of Appeal, agreed,
at p. 120, that "even when the court finds jurisdic-
tion and refuses to stay an action based on forum
non conveniens because a juridical advantage is
found in the forum, it is still necessary to examine
choice of law independently".

After an extensive review of the history of
choice of law rules and their application in recent
Canadian cases, Cumming J.A, reviewed the facts

læ juge Macdonald a rejeté la requête le 17
octobre 1989. Il a conclu que, même s'il lui appa-
raissait tout à fait logique d'appliquer la [rneouc-
TIONI <loi appropriée au délit ou loi de la relation
sous-jacente>, il était lié par I'arrêt McLean c. Pet-
tigrew, [945] R.C.S. 62, dans lequel notre Cour a
confirmé la recevabilité d'une action relative à un
accident impliquant une seule voiture.survenu en
Ontario, qu'un passager, résident du Québec, avait
intenté avec succès au Québec, en vertu de la loi
de cette province, contre le propriétaire et conduc-
teur de la voiture, également résident du Québec.
Après avoir examiné la jurisprudence, le juge a

conclu que le choix de la loi applicable était inex-
tricablement Iié aux questions de compétence et de

forum convèniens, et qu'il était donc fonction des
décisions rendues à cet égard.

En appel devant la Cour d'appel de la Colom-
bie-Britannique, les défendeurs ne prétendaient
plus que les tribunaux de la Colombie-Britannique
n'avaient pas compétence ou qu'ils devaient décli-
ner compétence en tant queforam non conveniens.
Ils ont fäit valoir, cependant¡ que le juge Mac-
donald avait commis une erreur en ne séparant pas
du choix de la loi applicable les questions de com-
pétence et de forum .non conveniens. De plus, ils
ont soutenu que la loi applicable était celle de la
Saskatchewan. Iæ juge Cumming, qui,a exposé les
motifs de la Cour d'appel, convient, à la p. 120,
que [rnenucuoN] <même lo¡sque'le tribunal cori-
clut qu'il a compétence et qu:il refuse dè surseoir à

une action pour cause de forum non conveniens
parce que le tribunal saisi présente, à son avis, un
avflitage juridique, il demeure nécessaire d'exami-
ner indépendâmment la question du choix de la loi
applicable>.

Après avoir examiné en profondeur I'historique
des règles du'choix de la loi applicable et leur
application dans la jurisprudence canadienne

Brítish Columbia Court of Appeal (1992), 65 e La Cour d'appel de la Colombie-Britannique
B.C.L.R. (2d) 114 (1992),65 B.C.r-.R. (2d) t14

h

c

d

r

h

i

J
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of Lucas v. Gagnon (then at the Ontario Divisional
Court level). He concluded that it made no differ-
ence that in that case Lucas was a defendant on a

cross-claim whereas in the present case Jensen was
a co-defendant. He adopted the reasoning of Hur-
ley J. in Gagnon that, not only was he bound by
McLean v. Pettigrew even on the facts of the case
at bar, but eyen if he were not so bound, he would
hold that the law of the forum should apply since it
had the most significant relâtionship with the par-
ties. In obiter, Cumming J.A. stated that this deci-
sion was justified in that it met with the reasonable
expectations of all the parties in that the Saskatche-
wan defendant would have reasonably expected to
be subject to a lawsuit initially, and that both the
limitation period and the gratuitous passenger laws
of Saskatchewan had since been repealed.

Lucas (Litigation Guardian ofl v. Gagnon

Facts

'Ihe Gagnon case is similar to the To lofson case,
except that in the Gagnon case the appellant does
not seek to avoid a limitation period and a higher
standârd of care in the jurisdiction where the acci-
dent occuned; he seeks rather to avoid the limits
on liability provided in the no-fault regime in
effect in Quebec where the accident occurred.
lVhile the amount that'can be recovercd under that
regime is greater than can be recovered under the

unsatisfied judgment funds in other provinces, it is
much less than can be recovered in a toft action
against the party at fault. I note that Ontario has
entercd into an agreement regarding the applica-
tion of the Quebec no-fault regime to Ontario
residents who have an accident in Quebec which, it
was argued, has an impact on the result of this
case; This was not directly discussed in the courts
below, and I shall only make reference to it later.

récente, le juge Cumming a passé en revue les faits
de I'affaire Lucas c. Gagnon (alors devant la Cour
divisionnaire de l'Ontario). Il a conclu qu'il ne fai-
sait aucun'e différence que Lucas soit défendeur
dans une demande entre défendeurs alors que Jen-

sen était codéfendeur en I'espèce. Il a fait sien le
raisonnement du juge Hurley, dans Gagno¿, selon
lequel non seulement il était lié par I'arrêt McLean
c. Pettigrew même d'après les faits de I'affaire
dont il était saisi, mais encore, même s'il n'était
pqs ainsi lié, il conclurait que la loi du for devrait
s'appliquer parce que c'est elle qui a le lien le plus
important avec les pafties. Dans une remarque
incidente, le juge Cumming a dit que cette décision
était justifiée en ce qu'elle Épondait aux attentes
raisonnables de toutes les parties du fait que le
défendeur de la Saskatchewan se serait attendu rai-
sonnablement, au départ, à faire I'objet de pour-
suites, et que les règles de droit concernant le délai
de prescription et le passager à titre gratuit avaient
depuis été abrogées en Saskatchewan.

" 
Lucas (Tutrice à l'instance de) c. Gagnon

Les faits
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L' affaire Gagno n est semblabl e à, I' affair e Toløf-
son, sauf qu'ici I'appelant ne cherche pas à éviter
un délai de prescription et une norrne de diligence
plus stricte dans le ressort où I'accident est sur-
venu; il cherche plutôt à éviær les limites qu'im-
pose à la responsabilité le régime d'âssurance sans

égard à la faute en vigueur dans la province de

Québec où l'accident s'est produit. Bien que I'in-
demnité qui peut être touchée en vertu de ce

régime soit plus élevée que celle qui peut l'être en
veftu des caisses des jugements inexécutés dans
d'autres provinces, elle est de beaucoup inférieure
au montânt qui peut être obtenu dans une action en
responsabilité délictuelle contre la partie fautive.
Je souligne que I'Ontario a conclu une entente con-
cernant I'application du régime québécois d'assu-
rance sans égard à la faute aux résidents ontariens
qui ont un accident au Québec, ce qui, a-t-on fait
valoir, a une incidence sur I'issue de la présente
affaire. Cette question n'ayant pas été débattue
directement devant les tribunaux d'instance infé-
rieure, je ne la mentionnerai que plus loin.

J
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The essenfial facts, for present pu{poses, are
these, The plaintiff, Mrs. Gagnon, brought action
on her own behalf and as litigation guardian of two
children against her husband, Mr. Gagnon, for per-
sonal injuries suffered in an accident that occurred
in the Province of Quebec when there was a coìli-
sion between an automobile driven by her hus-
band, in which she was a passenger, and an auto-
mobile owned and operated by Mr. Lavoie. The
Gagnons are all residents of Ontario; Mr. Lavoie is
a resident of Quebec.

Mrs. Gagnon originally included Mr. Lavoie as

a defendant, but after the Ontario Court of Appeal
released its decision in Grimes v. Cloutier (1989),
61 D.L.R. (4th) 505, which distinguished McLean
v. Pettigrew, sr¿pre, and held that a Quebec
resident's liability in circumstances like the present
case was governed by Quebec law, Mrs. Gaglon
discontinued her action against Mr. Lavoie. How-
ever, the defendant, Mr. Gagnon, had cross-
claimed against Mr. Lavoie and that cross-claim
was not discontinued.

Mrs. Gagnon obtaineä 100% of the no-fault ben-
efits (on the Quebec scale) to which she was enti-
tled under the Quebec scheme from Mr. Gagnon's
Ontario insurer. The Ontario insurer was rcim-
bursed by the Régie de l'assurance automobile du

Quebec ("La Régie"), pursuant to a 1978 agree-
ment between the Régie and Ontario's Minister of
Consumer and Commcrcial Relations. Mrs.
Gagnon could not bring an action for damages in
Quebec because of the prohibition in s. 4 of the

Quebec Automobile Insurance Aø, L.Q. 1977, c.
68. Her only option in seeking an award of dam-
âges was to sue in Ontario.

Mr. and Mrs. Gagnon then brought a motion on
an agreed stâtement of facts for an order under
RuIe 22 of the Ontario Rales of Cívil Procedure,
R:R.O. 1990, Reg. 194, to determine the following
questions: whether the Ontario couft had jurisdic-
tion; whether it should accept that jurisdiction;

Pour les présentes fins, les faits sont essentielle-
ment les suivants. La demanderesse, Mnre Gagnon,
a intenté, contre son mari, M. Gagnon, une action
en sa qualité personnelle et en sa qualité de tutrice
à I'instance de deux enfants, pour les blessures
subies lots d'un accident survenu dans la province
de Québec quand I'automobile que conduisait son
mari, et dans laquelle elle prenait place, est entrée
en coìlision avec une automobile appartenant à M.
Lavoie et conduite par celui-ci. Les Gagnon sont
tous résidents de I'Ontario; M. Lavoie est résident
du Québec.

À l'o.igine, Mme Gagnon avait inclus M. Lavoie
comme partie défenderesse, mais elle s'est désistée
dc son action contre M. Lavoie à la suite de I'arrêt
Grimes c. Cl.outier (1989), 6l D.L.R. (4th) 505,
dans lequel la Cour d'appel de I'Ontario a fait une
distinction d'avec I'arrêt McLean c. Pettigrew,pfé-
cité, et conclu que la responsabilité d'un résident
du Québec, dans des circonstances analogues à la
présente affaire, était régie par la loi du Québec.
Toutefois le défendeur, M. Gagnon, avait fäit une
demande entre défendeurs contre M. Lavoie et il
n'y a pås eu désistement à l'égard de cette
demande.

Madame Gagnon a obtenu de I'assureur ontarien
de M. Gagnon la totalité des prestations (selon le
bar'ème du Québec) auxquelles elle avait droit en
veftu du régime québécois d'assurance sans égard
à la faute, L'assureur ontarien a été remboursé par
la Régie de I'assurânce autornobile du Québec (<la
Régie>), conformément à une entente conclue en
1978 entre cette dernière et le ministre de la Con-
sommation et du Commerce de I'Ontado. Madame
Gagnon ne pouvait pas intenter une action en dom-
mages-intérêts au Québec en raison de la prohibi-
tion de l'art. 4 de la Loi sur L'assilrance autonxo-
bile du Québec, L.Q. 1977, ch. 68. L'unique
possibilité pour e1le. d'obtenir des dommages-
intérêts était d'exercer son recoul's en Ontario.

Monsieur et Madame Gagnon ont alors présenté
une requête, fondée sur un exposé conjoint des
faits, en vue de faire tranchcr les questions sui-
vantes par voie d'ordonnance rendue en vertu de Ìa
règIe 22 des RègJes ele procédure cívile de l'Onta-
rio, R.R.O. 1990, règl. 194: celles de savoir si le
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whether Ontario law applied; and whether Mr. tribunal de I'Ontario avait compétence, s'il devait
Gagnon was entitled to maintain his action against accepter d'exercer cette compétence, si la loi de
Mr. Lavoie. It is from this proceeding that the I'Ontario s'appliquait et si I'action de M. Gagnon
appeal to this Court emanates. Mr. Lavoie was not contre M. Lavoie était recevable. C'est de cette
notified of the motion at first instance, did not con- ¿¡ procédure qu'émane Ie pourvoi devant notrc Cour.
cur with the questions stated and did not attend. Monsieur Lavoie n'a pas été avisé de la requête en

première instance, il n'a pas souscrit aux questions
posées et n'a pas comparu.

'b
Judicial History Historique des procédures iudiciaires

Ontario Court (General Division) (1991\, 3
o.R. (3d) 38

The motion was heard by Hurley J. He replied in
the affirmative to all the questions set forth in the
motion. He began his analysis with Phillips v. Eyre
(1870), L.R. 6 Q.B. I (Ex, Ch,), which is the start-
ing point for the law in this area. He cited the gen-
eral rule stated therein to the effect that to found a
suit in England for a wrong committed abroad, two
conditions had to be mel (1) the wrong would
have been actionable if committed in England and
(2) was not justifiable by the law of the place
where the act was committed. That case, he noted,
had been followed by this Court in McLean v. Pet-
tigrew, iupra, where the second condition was held
to be satisfied by the fact that the wrong was sub-
ject to a penal prohibition in the place where the
act wâs committed even though it was not actiona-
ble there. McLean involved an action where the

Though he had made refercnce to Grimes v.

Cloufier, supra, and other Ontario jurisprudence as

it affected Quebec residents in relation to accidents
that take place in Quebec, Hurley J. still thought
the defendant'S claim against Mr. Lavoie could be
pursued. In his view, the fact that the defendant in
the cross-claim was originally a def-endant in the

La Cour de I'Ontario (Division générale)
(199r), 3 O.R. (3d) 38

La requête a été entendue par le juge Hurley.
Celui-ci a répondu par l'affirmative à toutes les
questions formulées. Il a commencé par examiner
l'a.rêt Phillips c. Eyre (1870), L.R. 6 Q.B. I (C. de
l'É,.), qui est le point de départ du droit en la
matière. Il a cité la règle générale qui y est éhon-
cée, savoir que pour que des poursuites pour une
faute commise à l'étranger soient justifiées en
Angleterre, deux conditions devaient être remplies:
(1) la faute aurait ouvert droit à une action en jus-
tice si elle avait été commise en Angleterre et (2)
elle n'était pas justifiable suivant la loi du lieu où
elle a été commise. Cet arrêt, a-t-il souligné, avait
été suivi par notre Cour dans I'an€t McLean c.

Pettigrew, précité, où I'on a jugé que la seconde
condition était remplie du fait que la faute faisait
I'objet d'une prohibition pénale à I'endroit où elle

Bien qu'il ait mentionné I'arrêt Grimes c. CIou-
tier, ptécilé, et d'autres décisions ontatiennes tou-
chant des résidents québécois relativement à des

accidents survenus au Québec, le juge Hurley a

néanmoins estimé que Ie défendeur pouvait pour-
suivre sa demande contre M. Lavoie. A son avis, le
fait que le défendeur, dans la demande entre défen-
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plaintiff and defendant were residents of the same I avait été commise, même si elle n'y ouvrait pas
province and the action was brought there. The sit- droit à une action. Dans I'affaire McLean, 7a

uation was similar here as ii related to the demanderesse et le défendeur résidaient dans la
Gagnons. Assuming evidence of the second condi- même province où l'action avait été intentée, une

tion in Phiilþs v. Eyre was established by evidence * situation similaire à celle des Gagnon en I'espèce.
at trial, he concluded that an action would lie. " Présumant que la preuve de la seconde condition

de I'arrêt Phillips c. Eyre ava,tt êté établie au pro;
cès, il a conclu à Ia recevabilité de I'action.

t
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action was irrelevant, since he was no longer so.
Hurley J. stâted, at p. 43:

If I am not bound to apply McLean then, in my opin-
ion, the reasonable expectations of the plaintiffs and the
defendant are that this sort oflitigation would take place
in Ontario accorcling to the law of Ontario, and I con-
clude that the defendant's assertion in the action of a
claim over against a Quebec driver/owner does not alter
those expectåtions. Ratheç in my opinion it would be
unfair to allow the addition of that claim over to alter
the law applicable from that of Ontario, which has the
most signihcant relationship with the panies, to that of
Quebec.

deurs, était à I'origine défendeur dans I'action
n'était pas pertinent puisqu'il ne l'était plus. Le
juge Hurley affirme, àlap. 43:

ITRADUcTTON] Si je ne suis pas tenu d'appliquer l'ar-
rët McLean, j'estime alors que les demandeurs et le
déf'endeur s'attendaient raisonnablement à ce que ce
type de litige soit tranché en Ontario conformément à la
loi de I'Ontario, et je conclus que I'affirmation du
défendeur, dans I'action récursoire conhe un conduc-
teur/propriétaire québécois, ne change en rien ces
attentes. Il serait au contraire injuste, à mon avis, de per-
mettre que I'ajout de cette action récursoire ait pour
effet de substituer, à tite de loi applicable, la loi du
Québec à celle de I'Ontario qui a le lien le plus impor-
tanf avec les parties.

Ontario Court of Appeal (1992), l1 O.R. (3d) La Cour d'appel de I'Ontario (1992),ll O.R
422 (3d) 422

lvlr. Lavoie and Mr. Gagnon then appealed to
the Ontario Court of Appeal, but only on the ques-
tions of whether Ontario law applied and whether
Gagnon was entitled to maintain his cross-claim
agâinst Lavoie. Thc late Tarnopolsky J.A. stated
the main question as whether Ontario or Quebec
law governed both the main action and the cross-
claim. He examined whether the decision of
McLean v. Pettigrew, supra, should be distin-
guished on the basis that the defendant to the
cross-claim, who was not a party to tlre main
action, was a resident of Quebec and that the acci-
dent occurred in Quebec. He also considercd, if
McLean v. Pettigrew applied to the main action,
whether the choice of law with respect to the
cross-claim was different having regard to the
Court of Appeal's decision in Grimes v. Clou,tier,
suprL-

tt

After reviewing the case law, Tamopolsky J.A.
emphasized that McLean v. Petrtgrew ought not to ,

be applied rigidly to factual circumstances not
closely similar to those in that case- He held that
McLean applied to the main action. As for the
cróss-claim, he found the following, at p. 438: j

Messieurs Lavoie et Gagnon ont alors interjeté
appel devant la Cour d'appel de I'Ontario, mais
seulement qualit aux questions de savoir si la loi de
I'Ontario s'appliquait et si la demande entre défen-
deurs que M. Gagnon avait faite contre M. Lavoie
était recevable. Selon feu le juge Tamopolsky de la
Cour d'appel, il s'agissait principalement de déter-
miner laquelle, de la loi de I'Onørio ou de celle du
Québec, régissait tant I'action principale que la
demande entre défendeurs. Il s'est demandé si une
distinction devait être faite d'avec l'anët McLean
c. Pettigrew, précité, pour le motif que le défen-
deui., dans la demande entre défendeurs, qui n'était
pâs parrie à I'action principale, était résident du
Québec et que l'accident était survenu au Québec.
Il s'est également demandé si, dans I'hypothèse où
I'anêt McLean c. Pettigrew s'appliquerait à 1'ac-
tion principale, le choix de la loi applicable à la
demande entre défendeurs seraìt différent compte
tenu de I'anêt de la Cour d'appel Grimei c. CIòu:
tier, précité.

Après avoir examiné la jurisprudence, le juge
Tarnopolsky a souligné que I'anêt McLean c- Pet-
tigrew ne devait pas être appliqué de façon rigide
aux circonstances factuelles qui ne sont pas hès
semblables à celles de cette affaire. Il a conclu que
I'anêt McLean. s'appliquait à I'action principãle.
Quant à la demande entre défendeurs, il conclut
ceci, à la p. 438:
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In my opinion, given the facts of the case at bar it
[would] be unjust if t]re action against Lavoie were not
bound by Grimes v. Cloutier. After all, Lavoie was a
Quebec resident driving his cæ in his own province.
Therefore, when an Ontario resident is invoìved in an o
accident in Quebec with a Quebec resident although
both the passenger and his or her driver a¡e residents of
Ontario, a claim against the Quebec driver must be
baned by the Quebec non-actionability law.

h

[TRADUcrtoN] À mon avis, étant donné les faits.de Ia
présente affaire, il lserait] injuste que I'action intentée
conÍe Lavoie ne soit pas régie par I'anêt Grimes c.

Cloutier. Après tout, Lavoie était un résident du Québec
qui conduisait sa voiture dans sa propre province. Par
conséquent, lorsqu'un résident ontarien a un accident au

Québec avec un résident québécois, bien que le passager

et son conduct€ur soient résidents ontariens, la demande
contre le conducteur du Québec doit ête déclarée irrece-
vable en raison de la loi du Québec qui exclut lout
recours.

As a result, Ontario law, including conflict rules
developed according to Phillips v. Eyre, supra,
was held to apply in the action of the respondents
against the appellant Gagnon, Since Lavoie ïvâs
not a resident of Ontario and the accident occurred
in Quebec, the facts and law of Grimes v. Cloutier
applied to any claim against him. The action was
remitted for trial on that basis.

Carthy J.A. agreed with Tarnopolsky J.A. but
arrived at the conclusion that the cross-claim
should not proceed by a different route. He
reviewed s. 2 of the Negligence Act, R.S.O. 1990,

c. N.l, and concluded, at p. 440, that, because Lav-
oie could not, on the authority of Grimes v. Cloa-
tier, have been sued alone, he wâs not a person
who was or "would if sued have been, liable" in
respect of the damage suffered by the respondent.

Blair J.4., who found the views of his col-
leagues complementary rather than inconsistent,
agreed with both of them.

Historical Highlights of Choice of Law Rule in
Ton

The genesis of the existing Canadian rule for the
determination of choice of law for torts arising
outside a court's territorial jurisdiction is the semi-
nal case of Phillips v. Eyre, supra. There the plain-
tiff brought an action in England for assault and
false imprisonment against the defendant who at

the time of the torts was governor of Jamaica. The
acts of which the plaintiff complained were part of

'En conséquence, on a conclu que la loi de I'On-
tario, y compris les règles de droit international
privé établies conformément à I'arrêt Phillips c.

Eyre, préeité, s'appliquait à l'action des intimés
contre I'appelant Gagnon. Quant à Lavoie, étant
donné qu'il n'était pas résident ontarien et que
l'accident était survenu au Québec, le.s faits et le
principe de I'arrêt Grimes c. Cloutier s'appli-
quaient à toute demande contre lui. L'action a

donc été renvoyée à procès pour ce motif.

Le juge Carthy a souscrit à I'opinion du juge
Tarnopolsky, mais il est arrivé à la conclusion que
la demande e¡tre défendeurs ne devrait pas suivre
un cours différent. Après avoir examiné I'art. 2 de
la Loí sur le partage de Ia responsabililá, L;R.O.
1990, ch. N.l, il â conclu, à la p.44O, qu'étant
donné que Lavoie n'aurait pu, suivant I'arrêt
Grimes c. Cloutier, être poursuivi seul, il n'était
pas responsable des dommages subis par l'intimée
ITRADUcTIoN] <ou [ne.l I'aurait [pas] été en cas de
poursuite>>.

Le juge Blair, qui a conclu que les points de vue
de ses collègues étaient complémentaires et non
incompatibles, s'est dit d'accord avec les deux.
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Survol historique de la règle du choix de la loi
applicable en matière de responsabilité délictuelle

La Ègle canadienne actuelle du choix de la loi
applicable aux délits survenus en dehors de la
compétence tenitoriale d'un tribunal a son origine
dans I'arrêt de principe Phillips c. Eyre, précité.
Dans cette affairc, le demandeur avait intenté, en

, Angleterre, une action pour voies de fait et séques-r tration contre le défendeur qui, à l'époque de ces

délits, était gouvemeur de la Jamaique. [æs actes
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a course of action taken by Jamaican authorities to
suppress a rebellion. Later the governor caused an
act of indemnity to be passed absolving all persons
of liability for any unlawfi.¡l act commirted in put-
ting down the rebellion. Much of the judgment
given by V/illes J. is devoted to questions concern-
ing whether a colony like Jamaica could constitu-
tionally enact such a stâtute; these the court
answered in the affirmative. But the major import
of the case relates to the final objection of the
plaintiff that, assuming the colonial statute was
valid in Jamaica, it could not have the effect of
taking âway a right of action in an English court.
V/illes J. replied that the objection rested on a mis-
conception of a civil obligation and the corre-
sponding right of action, which later he stated is
only an accessory to the obligation and
subordinate to it. As in the case of contract, the
general rule was that "the civil liability arising out
of a wrong derives its birth from the law of the
place, and its character is determined by that law"
(emphasis added) (p. 28). The substantive law, he
affirmed, is govemed by the law of the place
where the wrong has been committed. That, of
course, would be Jamaica because the torts were
wholly committed there.

reprochés par le demandeur s'inscrivaient dans la
f'oulée des mesures qu'avaient prises les autorités
jamaïcaines pour réprimer une'rébellion. Le gou-
verneur avait par la suite fait adopter une loi d'in-
demnisation qui exonérait de toute responsabilité
les personnes ayant commis des actes illégaux
dans la répression de cette rébellion. Une bonne
partie du jugement rendu par le juge Willes est
consacrée aux questions de savoir si une colonie
comme la Jamaïque était constitutionnellement
habilitée à adopter une telle loi, auxquelles le tri-
bunal a répondu par I'affirmative. Mais I'impor-
tance majeure de cet arrêt découle de Ia dernière
objection du demandeur, selon laquelle, à supposer
que la loi coloniale était valide en Jamaïque, elle
ne pouvait avoir pour effet de supprimer un droit
d'action devant un tribunal anglais. Læ juge Willes
a répondu que l'objection reposait sur une concep-
tion erronée d'une obligation civile et du droit
d'action correspondant qui, a-t-il affirmé plus tard,
n'est qu'accessoire et subordonné à cette obliga-
tion. Comme en matière contractuelle, la règle
générale voulait que [rnaouc,uoN] <<la responsabi-
lité civile résultant d'une faure [ait] son origine
dans la loi locale, qui en déterminlait] la nature>
(e souligne) (p. 28). Les règles de fond, a-t-il
affirmé, sont régies par la loi du lieu où la fauæ a
été commise. Il s'agissait naturellement de ìa loi de
la Jamaïque puisque les délits y avaient été entière-
ment commis.

at
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Willes J. then went on to say that English courts Le juge Willes a poursuivi en disant que les tri-
are said.to be mo¡e-open to admit actions founded c bunaux-anglais uu"i"nt la réputation d'être plus
on foreign transactions than those of other Euro- disposés que les tribunaux d'autres pays europêens
pean countries, but he added, at p. 28, that there à admettre des actions fondées sur dej événements
are restrictions (e.g., trespass to land) that exclude survenus à l'étranger. Il a toutefois ajouté, à la p.
certain actions altogether, and "even with respect o 28, qu'il y a des restrictions (p.ex., Il'atteinte à Îa
to those not fal.ling wjthin that description our ' possession de biens-fonds) quiont.pour effet d'ex-
courts do not undertake universal iurisdiction" clure certaines actions, et que'- [rneoucrlou]
(emphasis added). He then immediately continued <même à l'égard des recours quin'entrent pas dani
yit! the following frequently cited passage, at pp. cette câtégorie, nos tribunaui n'exercent pas une28'29: r compétence universelle>> (ie souligne). Il a alors

immédiatement enchaîné en citant, aux pp. 28 et
29, le passage fréquemment cité que voici:

As a general rule, in order to found a suit in England for [TRADUgrroN] En règle générale, afin d'avoi¡ un recours
a wrong alleged to-have been committed abroad, two i en justice en Angleiene pour une fauæ qui aurait été
conditions must be fulfilled. First, the wrong must be of ' commise à l'étranger, il faut remplir deux conditions.
such a character that it would have been actionable if D'abord, la fauæ doit êt¡e de telie nature que si elle
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committed in England.. . . Secondly, the act must not
have been justifiable by the law of the place where it
was done.

In this passâge, Willes J. appears to commingle
the law dealing with what we would today call
jurisdiction and choice of law, The first rule is
strictly related to jurisdiction as is evident from its
context, which I have just related. The second rule
we would normally think of as dealing with choice
of law, which it is apparent from his earlier'
remarks was the place of the wrong, the lex loci
delícti.It was not, however, necessary for Willes J.

to engage in this type of modern analysis. All he
was doing was expressing a rule of double action-
ability to permit suit in England; çee Chartered
Mercantile Bank of India v. Netherlands India
Steam Navigation Co. (1883), l0 Q.B.D. 527, at
pp, 536-37.

avîit êté, commise en Angleterre, elle aurait ouvert droit
à une action en justice [...] En second lieu, il ne faut
pas que I'acte puisse être justif,rable suivant la loi du lieu
où il a été accompli.

Dans ce passage, le juge Willes paraît confondre
le droit relatif à ce que nous appellerions aujour-
d'hui la compétence, et le choix de la loi applica-
ble. La première règle est strictement liée à la com-
pétence, comme le démontre son contexte que je
Viens tout juste d'exposer. La seconde règle, que
nous considérerions normalement comme se rap-
portant au choix de la loi applicable et qui ressoft
de ses remarques précédentes, était celle du lieu de
la faute, la lex loci delicti. Le juge Willes n'avait
pas, toutefois, à entreprendre ce type d'analyse
modeme. Il n'a fait que formuler upe règle du dou-
ble droit d'action afin de permettre des poursuites
en Angleterre; voir Chc¿rteretl Mercantile Bank of
Inrlia c. Netherlands Ind.ia Steam Nøvigatíon Co.
(1883), l0 Q.B.D. 521, aux pp. 536 et 537.

ø
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The law wâs nôt to remain in this form. In
Machado v. Fontes, tl8971 2 Q.B. 231, (an inter-
locutory gppeal heard in a summary way by two
judges), rü/illes J.'s judgment was read in a rather
wooden manner to mean something quite different
from what he, in my view, had intended. In that
case the plaintiff brought action in England for
libel alleged to have been published in Portuguese
in Brazil. Though the rcport leaves us to surmise,
the names of the parties would indicate that they
wer-e Brazilian and, the language being Portu-
guese, the libel would seem to have taken place
there, The court interpreted V/illes J.'s language as

meaning thát an act committed abroad could be
brought in England in the same way as if it had
taken place in England, so long as it was not justi-
fied or excused under the law of the place where it
was committed. It was, in other words, actionable
under English law even if not actionable where it
was committed if it was "unjustifiable" there, for
example, if it constituted a criminal act there.

L'état du droit n'allait pâs rester inchangé. Dans
I'arrêt Machado c. Fontes, i18971 2 Q.B. 231
(appel interlocutoire entendu sommairement par
deux juges), le jugement du juge Willes a été inter-
prété de façon plutôt stricte en lui donnant, à mon
avis, un sens fort différent de celui qu'il avait
voulu qu'il ait. 11 s'agissait en I'occurrence d'une
action en diffamation intentée en Angleterre pour
un écrit qui aurait été publié en portugais au Brésil.
Bien que l'arrêt ne nous renseigne pas à cet égard,
les parlies étaient, d'après leur nom, dcs Brésiliens
et il semblerait, du fait que la langue utilisée était
le portugais, que la diffamation avait eu lieu au
BÉsil. Iæ tribunal a interprété les propos du juge
Willes comme signifiant qu'un acte accompli à

l'étranger ouvrait droit à une action en Angleterrc
tout comme s'il avait été accompli en Angleterre,
dans la mesure où il n'était pas justifié ni excusé
suivant la loi du lieu où il avait été accompli. En
d'autres termes, I'acte pouvait donner lieu à des
poursuites civiles sous le régime de la loi anglaise
même si ce n'était pas le cas là où il avait été
accompli, pourvu qu'il soit <injustifiable>> à cet
endroit comme, par exemple, s'il y constituait un
acte criminel.
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'['he approach taken in Machado v. Fontes was
subjected to considerable judicial and academic
criticism; see Professor Moffatt Hancock's biting
Case and Comment an McLean v- Pettigrew,
supra, (1945), 23 Can. Bar Rev.348, In parficular
so far as Canadian cases are concerned, Viscount
Haldane in Canadian Pacific Railway Co. v. Par-
ent, Il9l7l A.C. 195, at p. 205, early expressed
some reservâtions about it. For my part, I would
have thought the question whether a wrong com-
mitted in Brazil by a Brazilian against another Bra-
zilian gave rise to an action for damages should be
within the purview of Brazil, and that its being
made actionable under English law by an a( post
facto decision of an English court would constitute
an intrusion in Brazilian affairs which an English
court, under basic principles of comity, should not
engage in. I could understand the approach if the
parties were both English nationals or domiciled in
England and there is some suppoft in English cases
for that measure of intervention; see Chøplin v.

Boys, f19691 2 All E.R. 1085 (H.L.), per Lord
Hodson, at p. 1094, and Lord Wilberforce, at p.
| 104; see also Lord Denning in the same case in
the Court of Appeal, tl968l 1 All E.R. 283, at pp.
289-90.I add parenthetically that it could well be
argued (though the facts were not conducive to thât
possibility) that, unlike a môtor vehicle accident,
the tort of libel should be held to tåke place where
its effects are felt, but thc court simply assumed
that the place of the tort was Brazil.

In England, Machado v. Fontes was ultimately
overruled by the House of Lords in Chaplin v.
Boys, supra. There the plaintiff, a passenger on a
motorcycle, was injured through the negligence of
the defendant whose car had hit the motorcycle.
The plaintiff and defendant were British soldiers
stationed in Malta. In upholding the action, their
Lordships adopted a test of double actionability.
Substantive British law would be applied if the
conduct was actionable both in England and in the
place wbeie the conduct occurred, with a residual

Le point de vue adopté dans I'arrêt Machado c.
Fontes a été critiqué abondamment dans la juris.
prudence et la doctrine; voir le commentaire cin-
glant que le professeur Moffatt Hancock fait sur
l'arrêt McLean c. Penigrew, précité, à (1945),23
R. du B. can.348. En ce qui concerne notamment
la jurisprudence canadienne, le vicomte Haldane a
tôt fait d'exprimer certaines réserves à ce propos
dans I'arrêt Canadian Pacífic Railway Co. c.
Parent, [1917] A.C, 195, à la p. 205. Pour ma part,
j'aurais cru que la question de savoir si une faute
commise àu Brésil par un Brésilien envers un autre
Brésilien ouvrait droit à une action en dommages-
intérêts devrait relever de la compétence du Brésil,
et que le fait qu'un tribunal anglais décide après
coup que cette faute ouvrait droit à une action, sui-
vant la loi anglaise, constituerait une intrusion dans
les affaires brésiliennes dont un tribunal anglais ne
devrait pas se mêler selon les rÈgles fondamentales
de la courtoisie. Je pounais comprendre ce point
de vue si les pafties étaient toutes deux des ressor-
tissants anglais ou si elles étaient toutes deux
domiciliées en Angleterre, la jurisprudence
anglaise âppuyant jusqu'à un ceftain point cette
intenrention dans ce cas; voir Chaplin c, Boys,
[1969] 2 All E.R. 1085 (H.L.),lord Hodson, à la p.
1094, et lord Wilberforce, à la p. 1104; voir égale-
ment lord Denning dans la même affaire en Cour
d'appel, [1968] 1 All8.R.283, aux pp.289 et 290.
J'ajoute, entre pârenthèses, qu'on pourrait bien
faire valoir (bien que cette possibilité ne ressorte
pas des faits) qu'à la différence d'un accident de
véhicule automobile, le délit de diffamation devrait
être réputé avoir été commis à I'endroit où ses

effets se font sentir. Cependant, le tribunal a sim-
plement présumé que le Brésil était le lieu du délit.

En Angletene, I'arrêt Machado c. Fohtes a étê,

finalement renversé par la Chambre des Jords dans
I'arrêt Chaplin c, Boys, pr€cité. Dans cette affaire,
le demandeur, passager d'une motocyclette; avait
été blessé à cause de la négligence du défendeur
dont la voiture avait heurté la motocyclette. I"e
demandeur et le déféndeur étaient des soldats bri-
tanniques stationnés à Malte. En confirmant la
recevabilité de I'action, leurs Seigneuries ont
adopté le critère du double droit d'action, savoir
que la loi substantielle anglaise s'appliquerait si la
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discretion to depart from the rule where justice
wananted. Here the conduct was actionable both in
England and in Malta, and there was no ground for
a discretion to be exercised. The majority thus
determined that the rule in Phillips v. Eyre was a

double actionability test. While the ratio of the
case is difficult to define with precision (see Red
Sea Insurance Co. v. Bouygues, [994] J,C.J. No.
29 (P.C.)), the summary of the result set forth in
the well known text of Dicey and Morris, Dlcey
and Morris on the Conflict of Laws, vol.2 (llth
ed. 1987), at pp. 1365-66, has been generally
accepted:

conduite ouvrait droit à une action à la fois en
Angleterre et au lieu où elle est survenue, sous
rés'erve d'un pouvoir discrétionnaire résiduel de
déroger à cette règle dans l'intérêt de Ia justice. En
I'occurrence, la conduite ouvrait droit à une action
tant en Angleterre qu'à Malte, et rien ne justifiait
I'exercice d'un pouvoir discrétionnaire- Les juges
majoritaires ont donc décidé que la règle de I'arrêt
Phillíps c. Eyre était un critère de double droit
d'action. Bien qu'il soit difficile d'établir avec pré-
cision le motif déterminant de cet arrêt (voir Red
Sea Insurance Co. c, Bouygues, [994] J.C.J. No.
29 (C.P.)), la synthèse qu'en font Dicey et Morris
dans leur ouvrage bien connu Dicey and Morris on
the Conflict of Laws, vo7. 2 (l le éd. 1987), aux
pp. 1365 et 1366, est généralement acceptée:

C'est néanmoins sur le fondement incertain de
1'arrêt Phillips c. Eyre, tel qu'interprété dans l'arrêt
Machado c. Fontes, que notre Cour a, dans I'arrêt
McLean c. Pettigrew de 1945, établi la règle cana-
dienne existante. On se souviendra que, dans cette
affaire, le conducteur et sa passagère à titre gratuit,
tous deux domiciliés au Québec, avaient eu un
accident de voiture en Ontario et que la passagère
avait poursuivi Ie conducteur au Québec. Suivant
la loi de I'Ontario, il n'y aurait pas eu droit à une
action en justice. Toutefois, il y aurait eu droit à

une action en justice au Québec si I'accident é.tait

survenu dans cette province. Appliquant la loi

a

b

c

Rule 205. - (l) As a general rule, an act done in a for- [rRADUcrtoN] Règle 205. -* (l) En règle générale,
eign country is a tort and actionable as such in England, o I'acte accompli dans un pays étranger constiiue un délit
only if it is both et ouvre droit, à ce titre, à une action en Angleterre, seu-

lement s'il peut à la fois:

(a) actionable as a tort according to English law, or in a) ouvrir droit à une action en responsabilité délictuelle
other words is an act which, if done in England, conformément à la loi anglaise ou, en d'autres
would be a tort and termes, s'il s'agit d'un acte qui, s'il éøit accompli en

Angleterre, constituerait un délit; et

(b) actionable according to the law of the foreign coun- b) ouvrir droit à une action conformément à la loi du
try where it was done. pays étranger où il a été accompli.

(2) But a particular issue between the parties may be
govemed by the law of the country which, with respect
to that issue, has the most signifrcant relationship with
the occurrence and the parties.

f (2) Toutefois, une question particulière entre les par-
ties peut être régie par la loi du pays qui, à l'égard de
cette question, a le lien le plus important avec l'événe-
ment et les parties.

Nonetheless it was on the insecure foundation of s

Phillips v. Eyre as interpreted in Machado v.
Fontes that the existing Canadian law was erected
by this Court's 1945 decision in McLean v. Petti-
grew. Tltere, it will be remembered, a driver and ,r

his gratuitous passenger, both domiciled in Que-
bec, had a car accident in Ontario, and the passen-
ger sued the driver in Quebec. Under Ontario law,
the claim would not have been actionable. It
would, however, have been actionable in Quebec t
had it occuned there. Applying the prevalent
English law, the Court found that since the tort
was actionable in Quebec, ând the driver's con-
duct, though not actionable in Ontario, was prohib- , anglaise existante, la Cour a conclu que la conduite
ited under the Highway Traffic Act, R.S.O. 1937, c. ' du conducteur n'était pas <justifiable> en Ontario
288, s. 47, of that province, it was not 'Justifiable" étant donné que le délit ouvrait droit à une action
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in Ontario. It, therefore, upheld the plaintiff's au Québec et que cette conduite, bien que n'ou-
action under Quebec law, vrant pas droit à une action en Ontario, ét¿it inter-

dite par la Highway Trffic Acl, R.S.O. 1937, ch.
288, art. 47, de cette province. La Cour a donc

¿ confirmé la recevabilité de I'action du demandeur
sous le régime de la loi du Québec.

The law as enunciated in McLean v. Pettigrew
has rernained the basic rule in Canada ever since.
However, its fundamental weaknesses began to be
revealed ,in a series of Ontario cases beginning in
the 1980s, The first requiring discussion is Going
v. Reid Brothers Motor Sales Ltd. (1982), 35 O.R.
(2d) 201 (H.C.). There the plaintiffs were seriously
injured in a collision with the defendant's vehicle
in Quebec owing to the negligence of the defen-
dant. All the parties resided in Ontario. In an
action in Ontario, Henry J. held that the plaintiffs
were entitled to recover damages in accordance
with Ontario law despite the fact that the no-fault
scheme in Quebec, where the accident took place,
extinguished any action in respect of bodily inju-
ries arising out of the accident. Had there been no
breach of Quebec law of any kind the action would
not have been maintainable in Ontario; see Wal-
pole v. Canadían Northern Raílway Co., 119231
A.C. 1 l3 (P.C.). However, in Going, the defendant
had been in breach of the Quebec Highway Traffic
Code, R.S.Q. 1977, c. C-24. Thus the action was
not 'Justifiable" in Quebec so, foilowing the rule
in McLean v. Pettigrew, the plaintiffs could
recover under Ontario law. Henry J. noted that the
effect was that the defendants, who had no rela-
tionship with the plaintiffs apart from the accident,
were deprived of the protection of the law
accorded them. in Quebec where the action
occurred; moreover, he added, the rule encouraged
forum shopping. Had either the British rule in
Chaplin v. Boys, supra, or the American rule
(which applied the proper law of the tort), been in
effèct, that would not have been the case. I note in
passing that in this and the cases that followed, ref-
erence is made to rules in other countries, but in

Le règle énoncée dans l'arrêt McLean c. Petti-
grew est demeurée depuis lors le principe de base
au Canada. Toutefois, ses faiblesses fondamentales
ont commencé à ressortir dans une série de déci-
sions ontariennes rendues à compter des années
1980. La première qu'il est nécessaire d'analyser
est la décision Going c, Reid Brothers Motor Sales
Ltd. (1982),35 O.R. (2d) 201 (H.C.). Dans cette
affaire, les demandeurs avaient été grièvement
blessés lors d'une collision survenue au Québec
avec le véhicule du défendeur, à cause de la négli-
gence de ce demier. Toutes les parties résidaient en
Ontario. Dans une action intentée en .Ontario, le
juge Henry a conclu que les demandeurs avaient
droit à des dommages-intérêts conformément à la
loi de l'Ontario même si le régime d'assurance
sans égard à la faute, en vigueur au Québec où
s'était produit I'accident, avait éteint tout droit
d'action à l'égard des lésions corporelles en résul-
tant. S'il n'y avait eu aucune violation que ce soit
de la loi du Québec, I'action aurait été irrecevable
en Ontario; voir Walpole c. Carndian Northern
RaíIway Co., 119231 A.C. 113 (C.P.). Toutefois,
dans I'affaire Going; le défendeur avait contrevenu
au Code de la route, L.R.Q. 1977, ch. C-24, du

Québec. L'acte n'était donc pas <justifiable> au

Québec, de sorle que les demandeurs pouvaient
donc, suivant la règle de I'arrêt McLean c. Petti-
grew, se faire indemniser en veftu de la loi de
l'Ontario. læ juge Henry a fait observer que cela
faisait en sorte que les défendeurs, qui n'étaient
liés aux demandeurs que par I'accident, étaient
privés de la protection que leur accordait la loi du

Québec où I'accident était survenu; de plus, a-t-il
ajouté, la règle encourageait la recherche d'un tri-
bunal favorable. Si la règle britannique de I'anêt
Chaplin c. Boys, précité, ou la règle mréricaine
(consistant à appliquer la loi appropriée au délit)
avait été en vigueur, tel n'aurait pas été le cas. Je

souligne, en fassant, que, dans cet anêt comme
dans ceux qui ont suivi, on s'est reporté aux règles
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none of these cases was the rule approached on the
basis of Canadian constitutional imperatives.

Ang v. Trach (1986), 57 O.R. (2d) 300 (H.C.),
even more strongly underlines the deficiencies of
the rule in McLean v. Pettigrew. There Ontario
residents who were involved in a motor vehicle
accident in Quebec with a Quebec resident werc
held entitled to sue the latter despite the fact that a
Quebec resident must surcly expect to be governed
by Quebec law in such circumstances. As Henry J.
obsewed, the rule, by applying the law of the
forum as to liability and assessment, in essence
constitutes an extraterritorial extension of the law
of the forum. The situation in Going was at least
supportable since the parties were all Ontario
residents. In Heruy J,'s view, the law of the place
of the tort, or the proper law (i.e., the place having
the most substantial connection with the tort) a

concept which has been developed in the United
States, would be more appropriate. He voiced the
hope, since repeated in many cases including those
before us, that the matter would be addressed by
the appellate courts or by legislation.

d'autres pays, mais que, dans aucun de ces cas, on
n'a abordé la règle en fonction des impératifs cons-
tiiutionnels canadiens.

La décision Ang c. Trach (1986), 57 O.R; (2d)
300 (H.C.), fait ressortir encore davantage les
lacunes de la règle de I'arrêt McLean c. Pettigrew.
On y ajugé que des résidents ontariens, qui avaient
eu un accident d'automobile au Québec avec un
résident québécois, avaient le droit de poursuivre
ce demier même si un résident du Québec devait
strement s'attendre à être régi par la loi du Québec
en pareilles circonstances. Comme I'a fait observer
le juge Henry, la règle consistant à appliquer à la
loi du for en matière de responsabilité et d'évalua-
tion des dommages-intérêts constitue essentielle-
ment une extension extraterritoriale de cette loi. La
situation était, tout au moins tolérable dans I'af-
faire Going, puisque toutes les parties résidaient en
Ontario. De I'avis du juge Henry, il convenait
davantage d'appliquer la loi du lieu du délit ou la
loi appropriée (c.-à-d. celle du lieu qui avait le lien
le plus important avec le délit) qui était un concept
américain. Il a formulé I'espoir, réitéré depuis dans
maintes affaires, y compris celles dont nous
sommes saisis, que la question soit abordée par les
hibunaux d'appel ou par le législateur.

La Cour d'appel de l'Ontario a exaucé la prière
du juge Henry, tout au moins dans la mesure où
elle pouvait le faire, dans les arrëts Grimes c.
Cloutier, précité, et Preþntaine Esrarc c. Frìzzle
(1990), 71 O.R. (2d) 385. En fait, la cour a, dans
ces deux affaires, confiné I'application de I'arrêt
McLean c. Pettigrew à ses faits particuliers. Dans
d'autres cas, a-t-elle statué, il convient de suivre la
règle du double droit d'action énoncée par Dicey et
Morris à la suite de l'arrêt Chaplin c. Boys, précité.
En conséquence, la cour a, dans I'anêt Grimes c.
Cloutier, rejeté I'action qu'un résident ontarien
avait intentée contre un résident québecois pour les
blessures subies lors d'un accident d'automobile
survenu au Québec. Étant donné que le régime
québécois d'assurance sans égard à la faute
excluait tout recours relatif à I'accident, aucune
action ne pouvait être intentée en Ontzu'io. La
même règle a été appliquée dans I'anêt Prefon-
taine Estate c. Fríale, où un résident québécois
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Henry J.'s prayer was answered by the Ontario

Court of Appeal, at least to the extent to which it
could do so, in Grimes v. Cloutier, supra, and
Prefontaine Estate v. Friale (1990), 71 O.R. (2d) ,
385. In effect what the court did in the latter two 5

cases was to confine McLean v. Pettigrew to ils
pafticulal'facts. In other situations, it held, the rule
of double actionability set fbrth in Dicey and Mor-
ris following Chaplin v. Boys, supra, should be ¿

followed. Accordingly, in Grimes v. Cloutíer, it
dismissed the action of an Ontario resident against
a Qucbec resident for personal injuries suffered in
an automobile accident in Quebec. Since under the

Quebec no-fault scheme no action existed in i
reòpect of the accident, no action could be brought
in Ontario. The same rule was. applied in
Preþntaine Estate v- Friale where a Quebec resi-

j
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dent sued an Ontario resident in respect of an acci- avait poursuivi un résident ontarien relativement à
dent in Quebec. un accident suryenu au Québec.

It was against this background that the present
cases arose, Tn Tolofson, we saw, the British
Columbia Court of Appeal followed the rule in
McLean v. Pettigrew strictly, holding that the Brit-
ish Columbia plaintiff could sue both the British
Columbia defendant and the Saskatchewan defen-
dant in British Columbia under the laws of that
province for damages resulting from an automo-
bile accident that occurred in Saskatchewan. Fol-
lowing the principles enunciated in its earlier deci-
sions, the Ontario Court of Appeal in Gagnonheld
that the Ontario resident could sue the defendant
who was also resident in Ontario, but further held
that the latter could not cross-claim for contribu-
tory negligence against the Quebec defendant
because that claim could not have been pursued'in

Quebec so the double actionability rule was not
satisfÏed.

What strikes me about the Anglo-Canadian
choice of lawrules as developed over the past cen-
tury is that they appear to have been applied with
insufficient reference to the underlying reality in
which they operate and to general principles that
should apply in responding to that reality. Often
the rules are mechanistically applied. At other
times, they seem to be based on the expectations of
the parties, a somewhat fictional concept, or a

sense of "faimess" about the specific case, a reâc-
tion that is not subjected to analysis, but which
seems to be bom of a disapproval of the rule
adopted by a particular jurisdiction. The truth is
that a system of law built on what a panicular
court considers to be the expectations ofthe pafties
or what it thinks is fair, without engaging in fur-
ther probing about what it means by this, does not

C'est clans ce contexte que s'inscrivent les pré-
sentes affaires. Dans l'affaire Tolofson nous
I'avons vu, la Cour d'appel de la Colombie-Britan-
nique a appliqué strictement la règle de I'anêt
McLean c. Pettigrew en concluant que le deman-
deur de la Colombie-Briønnique pouvait poursui-
vre tant le défendeur de la Colombie-Britannique
que celui de la Saskatchewan, en Colombie-Britan-
nique sous le régime des lois de cette province
pour le préjudice résultant d'un accident d'automo-
bile survenu en Saskatchewan. Dans I'affaire
Gagnon, la Cour d'appel de I'Ontario a suivi les
principes énoncés dans ses décisions antérieures et
conclu que le résident ontarien pouvait poursuivre
le défendeur qui était lui aussi résident ontarien,
mais que ce demier ne pouvait faire une demande
entre défendeurs pour négligence contributive con-
tre le défendeur du Québec, puisque cettê demande
n'aurait pas pu être faite au Québec, de sorte que la
règle du double droit d'action n'était pas respectée.

Ce qui me frappe au sujet des règles anglo-cana-
diennes du choix de la loi applicable qui ont été
établies au siècle demier, c'est qu'elles semblent
avoir été appliquées sans tenir compte suffisam-
ment de la réalité sous-jacente qui les entourait et
des principes généraux qui devraient s'apþliquer
en fonction de cette réalité. Souvent,.les rèþles sont'
appliquées de façon mécaniste. Parfois, elles sem-
blent fondées sur les attentes des parties, une
notion quelque peu fictive, ou sur un sentiment
d'<équité> au sujet du cas précis; une réaction qui
ne fait pas l'objet d'une analyse mais qui semble
émaner d'une désapprobation de Ia règle adoptée
par un lessort particulier. En vérìté, un système de
droit fondé sur la conception qu'un tribunal parti-
culier a des attehtes des parties ou de 1'équité, sans
chercher davantage à découvrir ce qu'il entend par

Under these circumstances it is incumbent on 
' 

Oun* ces circonstances, il incombe à notre Cour
this Court to respond to the prayer öriginally d'exaucer la prière qui figure pour la première fois
appearing in the reasons of Henry J. in Ang v. dans les motifs rédigés par le juge Henry, dans
Trach and repeatedly reiterated in subsequent , I'arrêt Ang c.Trach, etqui a éié:ré:pété,e à maintes

' reprises dans la jurisprudence subséquente.cases. pnses sans

Critique and Reformulation Critique et reformulation
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bear the hallmarks of a rational system of law.
Indeed in the present context it wholly obscures
the nature of the problem. In dealing with legal
issues having an impact in more than one legal
jurisdiction, we are not really engaged in that kind
of interest balancing. Vy'e are engaged in a struc-
tural problem. While that structural problem arises
here in a federal setting, it is instructive to consider
the matter first from an international perspective
since it is, of course, on the international level that
private international law emerged.

On the international plane, the relevant underly-
ing reality is the territorial limits of law under rhe
international legal order. The underlying postulate
of public international law is that generally each
state has jurisdiction to make and apply law within
its territorial limit. Absent a breach of some over-
riding norm, other states as a matter of "comity"
will ordinarily respect such actions and are hesitant
to interfere with what another s[ate chooses to do
within those limits. Moreover, to accommodate the
movement of people, wealth and skills âcross stâte
lines, a byproduct of modem civilization, they will
in great measure recognize the determination of
legal issues in other states. And to promote the
same values, they will open their national forums
for the resolution of specific legal disputes arising
in other jurisdictions consistent with the interests
and internal values of the forum state. These are
the realities that must be reflected and accommo-
dated in private intemational law.

The earlier l9th century English cases, such as

Phillips v. Eyre, were alive to the fact that these are
the realities and forces to which courts should
respond in the development of principles in this
area. By the tum of the century, however, the
English courts adopted a positivistic. rule-oriented
approach that has since seriously inhibited the
development of rational principles in this area; see
Morguard, supra, for an illustration of,this in a dif-
ferent context. It is to the underlying reality of the

1à, n'a pas les carâctéristiques distinctives d'un
système juridique rationnel. En fait, il masque
cbmplètement la nature du problème dans le pré-
sent contexte. Lorsque nous exarninons des ques-
tions juridiques ayant une incidence dans plus d'un
rsssort, nous ne procédons pas vraiment à ce genre
de pondération d'intérêts. Nous avons affaire à un
problème structurpl. Bien que ce problème structu-
rel se pose ici dans un contexte fédéral, il est inté-
ressant d'examiner en premier lieu, la question
,sous un angle intemational puisque c'est naturelle-
ment au niveau international qu'est apparu le droit
international privé.

Sur le plan international, la réalité sous-jacente
pertinente est la territorialité des lois selon I'ordre
juridique international. Le droit international
public rgpose sur le principe voulant qu'en général
chaque Etat ait compétence pour adopter des lois et
les appliquer à I'intérieur de son propre territoire.
Hormis la violation d'une norme dominante, les
autres Éþts auront ordinairement la <<courtoisie>>

de respecter ces actes et hésiteront à s'immiscer
dans ce qu'un État choisit de faire à I'intérieur de
son territoire. De plus, afin de fäciliter la circula-
tion des personnes, des richesses et des compé-
tences d'un pays à I'autrc, fruit de la civilisation
moderne, ils reconnaîtront dans une large mesure
la façon dont les autres États auront tranché cles
questions juridiques. Et dans le but de promouvoir
les mêmes valeurs, ils ouvriront leurs tribunaux
nationaux à la résolution de litiges juridiques parti-
culiers ayant pris naissance dans d'autres lessorts,
en conformité avec les intérêts et les valeurs
internes de l'É,tat où se trouve le tribunal saisi.
Voilà les réalités qu'il faut rcfléter et dont il faut
tenir compte en droit intemational privé.

[æs anêts anglais du début du XD(e siècle, tel
Phíllips c. Eyre, étaient sensibles au fait que ce
sont là les réalités et Ies forces auxquelles les tribu-
naux devraient réagir dans l'établissement de prin-
cipes en la matière. Au tournant du siècle, toute-
fois, les tribunaux anglais ont adopté une attitude
axée sur une règle positiviste qui a, depuis lors,
gravement inhibé l'établissement de principes
rationnels dans ce domaine; voit Morguard, pré-
cité, pour un exemple de cela dans un contexte dif-
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intemational legal order, then, that'we must turn if
we are to structule a rational and workable system
of private international law. Much the same
approach applies within a federal system with the
caveat that these internâl rules have their own con-
stitutional imperatives and other structural ele-
ments. For example, in Canada this Court has a

superintending role over the interpretation of all
laws, f'ederal and provincial, and can thus ensure
the harmony that can only be achieved on the
international level in the exercise of comity,

férent. C'est donc vers la réalitó sous-jacente de
l'ordre juridique international qu'il nous faut nous
tourner si nous voulons établir un régime rationnel
et pratique de droit international privé. L'approche
est sensiblement la même dans un régime fédéral,
sauf que ces règles internes comportent leurs
propres impératifs constitutionnels et d'autres élé-
ments structurels. Au Canada, par exemple, notre
Cour joue un rôle de surveillance en matière d'in-
terprétation de I'ensemble des lois fédérales et pro-
vinciales, et est donc ainsi en mesure de garantir
1'harmonie que seule la courtoisie permet d'attein-
dre au niveau intemational.

d

b

All of this is simply an application to "choice of Tout ceci n'est qu'une application au <<choix de
law" Õf the principles enunciated in relation to rec- la loi applicable>> des principes énoncés relative-
ognition and enforcement of judgments in ment à la reconnaissânce et à l'exécution des juge-
Morguard, supra. There this Court had this to say, ments dans I'arrêt Morguard, précité, où notre
at p. 1095: d Cour affirme ceci, à la p. 1095:

The common law regarding the recognition and
enforcement of fbreign judgments is firmly anchored in
the principle of territoriality as interpreted and applied
by the English courts in the 19th century; see Rajah v.

Faridkote, supra. This principle reflects the fact, one of
the basic tenets of inte¡national law, that sovereign
states have exclusive jurisdiction in their own territory.
As a concomitant to this, states are hesitant to exercise
jurisdiction over matfers that may take place in the terri-
tory of ot¡er states. Jurisdiction being territorial, ¡t fol-
lows that a state's law has no binding effect outside its
jurisdiction.

Modern states, however, cannot live in splendid isola- I
tion and do give effect to judgments given in other
countries in certain circumstances. . . . This, it was
thought, was in conformity with the requirements of
comity, the informing principle of private intemational
law, which has been stated to be thc deference and å

rcspcct due by other states to the actions of a state legiti-
mately taken within its tenitory.

La common law sur la reconnaissance et 1'exécution
des jugements étrangers est profondément ancrée dans
le principe de la territorialité tel que les tribunaux

, anglais l'inærprétaient et I'appliquaient au XIXe siècle;
voir I'arrêt Rajah of Faridkote, précité. Ce principe tra-
duit le fait, qui constitue l'un des préceptes fondamen-
taux du droit intemational, que les Ëtats souverains ont
compétence exclusive sur leur propre territoire. Par con-

¡ séquent, Ies Etats hésitent à exercer leur compétence sur' des événements qui se sont produits sur le ænitoire d'un
autre Etat. Puisque la compétence est territoriale, il s'en-
suit que le droit d'un État n'a pas force exécutoire hors
du territoire de celui-ci.

tæs États modernes ne peuvent cependant pas vivre
dans I'isolement le plus complet et ils appliquent eff'ecti-
vement les jugements rendus dans d'autles pays dans
certâines circonstances, [. , ,] Cela a été jugé conf<rrrne
aux exigences de la courtoisie, qui constitue le principe
de fond du droit international privé et qu'on a définie
comme la déférence et le respect que des Ëtats doivent
avoir pour les actes qu'un autre État a légitimement
accomplis sur son territoire,

. As Morgunrcl and Hunt also indicate, the courts
in the various states will, in certain circumstances,
exercise jurisdiction over matters that may have
originated in other states. And that will be so as

well where a particular transaction may not be lim-
ited to a single jurisdiction. Consequently, individ-
uals need not in enforcing a legal right be tied to

Comme I'indiquent également les anêts Mor-
g.uard et Hunt, pré,cités, les uibunaux des divers
Etats exerceront leur compétence, dans certaines
circonstances, sur des affaires qui ont pu prendre
naissance dans d'autres É,tats. Et il en sera ainsi
également lorsqu'une opération particulière ne
pourra être limitée à un seul ressort. Par consé-

J
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the courts of the jurisdiction where the right arose,
but may choose one to meet theil convenience.
This fosters mobility and a world economy.

To prevent overreaching, however, courts have
developed rules governing and restricting the exer-
cise of jurisdiction over exn'aterritorial and trans-
national transactions. In Canada, a court may exer-
cise jurisdiction only if it has a "real and
substantial connection" (a term not yet fully
defined) with the subject matter of the litigation;
see Moran v. Pyle National (Canada) Ltd.,ll975l
1 S.C.R. 393; Morgunrd, supra; and Hunt, supra.
This test has the effect of preventing a court from
unduly entering into matters in which the jurisdic-
tion in which it is located has little interest. In
addition, through the doctrine of forum non con-
veniens a court may refuse to exercise jurisdiction
where, under the rule elaboratedin Amchemt supra
(see esp. atpp.921,922,923), there is a more con-
venient or appropriate f'orum elsewhere.

The major issue that arises in this case is this:
once a couft has properly taken jurisdiction (and
this was conceded in both the cases in these
appeals), what law should it apply? Obviously the
court must follow its own rules of procedure; it
could not function otherwise; see Chaplin v. Boys,
supro. What is procedural is usually clear enough
though at times this can raise difficult issues. In the
Tolofson case, for example, thé parties have raised
the much debated question of whether a statute of
limitation is of a procedural or substantive charac-
ter. I shall deal with that issue later. I will here turn
to the more common "choice of law" problem, and
the principal issue in these appeals, namely, what
is tle substantive law that should be applied in
considering the present cases?

From the general principle that a state has exclu-
sive jurisdiction within its own temitories and that

quent, il n'est pas nécessaire que les particuliers
qui se prévalent d'une garantie juridique soient liés
aux tribunaux du ressort où cette gârantie a pr¡s
naissance, mais ils peuvent en choisir un à leur

¿ convenance. Cela favorise la mobilité et l'écono-
mie mondiale.

b

c

tl
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Pour éviter que I'on aille trop 1oin, les tribunaux
ont cependant établi des règles régissant et restrei-
gnant I'exercice de compétence sur les opérations
Êxtr"territoriales et transnationales. Au Canada, un
tribunal ne peut exercer sa compétence que s'il
existe un <lien réel et substantiel>> (expression non
encore entièrement définie) entre lui et I'objet du
litige; voir Moran c. Pyle National (Canada) Ltd.,

[1975] 1 R.C.S. 393, ainsi que Morgunrd et Hunt
précités. Ce critère a pour effet d'empêcher un tri-
bunal de s'immiscer indûment dans des affaires
dans lesquelles le ressort où il est situé a peu d'in-
térêt. De plus, gr'âce au principe du forwn non con-
veniens, un tribunal peut refuser d'exercer sa com-
pétence lolsque, selon la règle de l'arrêt Amchem,
précité (voir, en particulier, aux pp. 921, 922 et
923), il existe ailleurs un tribunal plus convenable
ou approprié

La principale question qui se pose en I'espèce
est la suivante: une fois que le tribunal s'cst régu-
lièrement attribué compétence (ce qui a été
reconnu dans les deux affaires dont il est question
en llespèce), quelle loi devrait-il appliquer? Il est
évident que le tribunal doit suivre ses propres
règles de procédure, sans quoi il ne pounait fonc-
tionner; voir Chaplin c. Boys, précité. Ce qui est
procédural est habituellement assez clair, quoique
cela puisse parlois soulever des questions diffi-
ciles. Dans I'affaire Tolofson, par exernple, les par-
ties ont soulevé la question foft confoversée de
savoir si une règle relative à la prescription est de
nature procédurale ou substântielle. Je reviendrai
plus loin sur ce point, Pour le moment, je vais exa-
miner le problème plus commun du <choix de la
loi applicable>> et la pri¡rcipale question en lilige,
dans ces pourvois, qui est de savoir quelle loi sub-
stantielle devrait être appliquée dans l'examen des

présentes affaires.
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J Si on part du principe général selon lequel un
É,tat a compétence exclusive à I'intérieur de son



1052 TOITOFSON v. JENSEN La Forest J,
774

Í1994) 3 S.C.R.

loci deltcti as the rule governing the choice of law dents britanniques en adoptant la lex loci delicti
in litigation within Australia; see Breavington v. comme règìe.régissant le choix de la loi applicable
Godleman (1988), 80 A.L.R.362 (H.C.). dans les litiges à l'intérieur de ses limites territo-

riales; voir Breavington c. Godleman (1988), 80
¿ A.L.R. 362 (H.C.).

There may be room for exceptions but they
would need to be very carefully defined. It seems
to me self evident, for example, that State A has no
business in defìning the legal rights and liabilities
of citizens of State B in respect of acts in their own
country, or for that matter the actions in State B of
citizens of State C, and it would lead to unfair and
unjust results if it did. The same considerations
apply as between the Canadian provinces. What is
really debatable is whether State A, or for that
mâtter hovince A, should be able to do so in
respect of transactions in other states or provinces
between its own citizens or residents.

It will be obvious from what I have just said that
I do not accept the former British rule, adopted in
McLean v. Pettigrew, that in adjudicating on
wrongs committed in another counüry our courts
should apply our own law, subject to the wrong
being "unjustifiable" in the other'country. As I see
it, this involves â court's defining the nature and
consequences of an act done in another country.
This, baning some principled justification, seems
to me to fly against the territoriality principle. As
well, if this approach were generally adopted, it
would, in practice, mean that the courts of different
countries would follow different rules in respect of
the same wrong, and invite forum shopping by liti-
gants in search of the most beneficial place to liti-
gate an issue. Applying the same approach to the
units of a federal state like Canada would be even
worse. Given the constant rnobility between the
provinces as well as similar legal regimes and
other factors, forum shopping would be much
easier.

Il peut y avoir place pour des exceptions, mais
celles-ci devraient êtle définies très soigneuse-
ment. Il me semble aller de soi, par exemple, qu'il
n'appartient pas à l'État A de définir les-droits et
obligations des citoyens de l'État B à l'égard
d'actes accomplis dans leur propre pays, ni, quant
à cela, les aclions accomplies dans l'État B par des
citoyens de l'É,tat C, car il s'ensuivrait des r8sultats
inequitables et injustes si c'était le cas. L,es mêmes
considérations s'appliquent en ce qui concerne les
provinces canadiennes. Ce qui est vraiment discu-
table c'est la question de savoir si l'État A, ou,
quant à cela, la province A, devrait pouvoir le faire
à l'égard des opérations intervenues .entl'e ses
propre¡ citoyens ou résidents dans d'autres États
ou provinces
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Il ressort à l'évidence de ce que je viens de dire
que je n'accepte pas I'ancienne règle britannique,
retenue dans I'arr'êt McLean c. Penigrew, suivant
laquelle nos tribunaux devraient appliquer notre
propre loi aux fautes commises dans un autre pays,
à la condition que la faute en question soit <injusti-
fiable> dans cet autre pays. Si je comprends bien,
cela implique la défînition par un tribunal de la
nature et des conséquences d'un âcte accompli
dans un autre pays. En I'absence de quelque justi.
fication de principe, cela me semble aller à l'en-
contte du prÌncipe de la territorialité. De même, si
cette solution était généralement adoptée, cela

¡ signifierait, en pratique, que les tribunaux de diffé-
rents pays suivraient des règles différèntes à
l'égard de la même faute, et que les justiciables, en
quête du lieu le plus âvantageux pour faire trancher
un litige, seraient incités à rcchercher un tribunalt favorable. La situation serait encore pire si I'on
apnliquait la même solution aux composantes d'un
Etat fédéral comme le Canada. Etant donné la
constante rnobilité entre les provinces, la similarité

. des régimes juridiques ainsi que d'autres facteurs,
' la recherche d'un tribunal favorable en serait d'au-

tânt facilitée.
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There were in the l9th century context in which
the British approach was established a number of
forces that militated in favour of the English rule.
To begin with Great Britain was the metropolitan
state fbr many colonies and dependencies spread
throughout the globe over which it had sovereign
legislative porver and superintending judicial
authority through the Privy Council. Because of its
dominant position in the world, it must have
seemed natural to extend the same approach to for-
eign countries, especially when this dominance
probably led to the temptation, not ahvays resisted,
that British laws were superior to those of other
lands (see Chaplin v. Boys, supra, at p. 1100).
There was, as well, the very practical consideration
that proof of laws of far-off countries would not
have been easy in those days, and the convenience
of using the law with which the judges were famil-
iar must have proved irresistible. All the social
considerations enumerated above are gone now,
and the problem of proof of foreign law has now
been considerably attenuated in light of advances
in transportation and communication, as Lord Wil-
berforce acknowledged, in Chaplin v. Boys. And as
he fufther indicate<I (at p. 1100), one of the ways
in which this latter problem can be minimized in
prâctice is by application of the rule that, in the
absence of proof of foreign law, the lex fori will
apply. Thus the parties may either tacitly or by
agreement choose to be governed by the lexfori ìf
they find it advisable to do so.

In sum, I can find no compelling reâson for f'ol-
lowing the law of the forum either as enunciated in
Chaplin v. Boys or in McLean v. Pettigrew, supra.
The latter case has, of course, the further disadvan-
tage of applying the law of the forum when the
action complained of was.not even actionable
under the law of the place of the wrong. As well,
as will be seen, the application of that case in other
contexts raiseS serious constitutional difficulties. I
would ovenule it.

Lorsque la solution britannique a été adoptée au
XD(e siècle, un certain nombre de facteurs mili-
taìent en faveur de la règle anglaise. Pour com-
mencer, la Grande-Bretagne était la métropole de
nombreuses colonies et dépendances disséminées
un peu partout dans le monde, sur lesquelles elle
exerçait un pouvoir législatif souverain et un pou-
voir de surveillance judiciaire par I'entremise du
Conseil privé. En raison de la position dominante
qu'elle occupait dans le monde, il doit lui avoir
semblé naturel d'étendre sa façon de voir à des
pays étrangers, compte tenu surtout du fait que
cette position dominante a probablement entraîné
la tentation, à laquelle o¡l n'a pas toujours résisté,
de croire à la supériorité des lois britanniques (voir
Chaplin c. Boys, précité, à la p. I 100). De plus, sur
un plan très pratique, il n'aurait pas été facile, à
l'époque, d'établir la preuve des lois de pays
éloignés, de sorte que I'avantage de recourir à la
loi avec laquelle les juges étaient familiers doit
s'être révélé inésistible. Toutes les considérations
sociales énumérées ci-dessus sont maintenant dis-
parues et le problème que constitue Ia preuve de la
loi étrangère a été considérablement atténué par le
progrès des transports et des communications,
comme l'a reconnu lord rü/ilberforce dans l'amêt
Chaplin c. Boys- Il a de plus indiqué (à la p. 1100)
que I'une des façons possibles d'atténuer ce der-
nier problème en pratique consiste à appliquer la
règle voulant qu'en I'absence de preuve de la loi
étrangère, la lex fori s'applique. Ainsi, les pârties
peuvent tacitement ou de concert choisir d'être
régies par la lex fori si elles jugent souhaitable de
le faire.

Somme toute, je ne puis voir aucune raison
sérieuse de suivre la loi du for, telle qu'énoncée
dans I'amêt Chaplin c. Boys ou McLean c. Petti-
grew, précités. ïl va sans dire que ce demier an'êt
présentait au surplus le désavantage d'appliquer la
loi du for même lorsque I'action reprochée n'ou-
vrait pas droit à une action en justice suivant la loi
du lieu du délit. En outre, comme on le verra, I'ap-
plication de cet arrêt dans d'autres contextes sou-
lève de graves difficultés sur le plan constitution-
nel. Je suis d'avis de le renverser.
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lffhat then can be said of the double actionabil-
ity rule along the lines adopted in England in
Chaplin v. Boys''! I have already indicated, of
course, that I view the lex loci delicti rule as the
governing law. However, because a rigid rule on ¿

the international level could give rise to injustice,
in certain circumstances, I am not averse to retain-
ing a discretion in the court to apply our own law
to deal with such circumstances. I can, however, ,
irnagine few cases where this would be necessary. -

Qu'en est-il alors de la règle du double droit
d'action selon la formule adoptée en Angleterre
dans I'anêt Chaplin c. Boys? J'ai déjà indiqué
naturellement qu'à mon sens la loi applicabìe est la
lex loci delicti. Cependant, étant donné qu'une
règle stricte sur le plan international pourrait
entraîner une injustice dans certaines circons-
tances, je ne suis pas opposé à ce que les tribunaux
conservent le pouvoir discrétionnaire d'appliquer
nos propres lois en pareil cas. Je ne puis toutefois
imaginer que peu de cas où cela serait nécess¿ire.

Si on applique la règle deLa lex loci delicti pow
définir 1'obligation et ses conséquences, I'exigence
de la règle anglaise que la fäute constitue égale-
ment un délit suivant la loi anglaise me semble liée
davântage à la compétence qu'au choix de la loi
applicable. Cette exigence semble avoir du méritç,
particulièrement lorsqu'elle est conjuguée au pou-
voir discrétionnaire de ne pas la faire respecter,
mais on peut se demander si elle n'est pas exces-
sive, surtout si cela exige un examen minutieux du
droit. Une certaine marge de manæuvre a été lais-
sée dans I'anêt Chaplin c. Boys, où le tribunal a

conservé le pouvoir discrétionnaire de connaîrre
d'une affaire sans se conformer à la règle du dou-
ble droit d'action, et il est intéressant de noter que,
dans le récent anèt Red Sea Insurance Co. c.
Borlygues, prêcité, le Conseil privé a utilisé son
pouvoir discrétionnaire de connaître d'un conlrat
en vertu de la loi du lieu où il avait été conclu plu-
tôt qu'en vertu de celle du tribunal saisi. Cepen-
dant, étant donné que la compétence des tribunaux
canadiens se limite aux questions à l'égard des-
quelles il existe un lien réel et substantiel avec le
ressort du tribunal saisi, je me demande sérieuse-
ment s'il est vraiment nécessaire d'exiger que la
faute ouvre droit à une action dans ce reisort. Cela
peut contmindre ou persuader les justiciables qui
se trouvent dans le ressort du tribunal d'intenter
des poursuites ailleurs, même s'il peut être plus
commode pour toutes les parties ou la plupart
d'entre elles de les intenter ici. Iæ fait qu'une faute
n'ouvrirait pas droit à une action dans le ressort du
tribunal saisi, si elle y était commise, pourrait
constituer un facteur susceptible d'être mieux sou-
pesé en examinant la question ùt forurn non conve-
niens ot), sur le plan international, celle de savoir si

If one applies the /ex loci delicti rule as the rule
for defining the obligation and its consequences,
the requirement under the English rule that the
wrong must also be a tort when committed under
English law seems to me to be related more to
jurisdiction than choice of law. There appears to be
some merit to the requirement, especially when
coupled with a discretion not to enforce the
requirement, but it may be wondered whether it is
not excessive, particularly if this calls for a meticu-
lous examination of the law. Some breathing room
was allowed in Chaplin v. Boys, where the court
there retained a discretion to deal with a case with-
out complying with. the double actionability rule
and it is of interest that in the recent case of Red
Sea Insurance Co. v- Bouygues, supre, the Privy
Council used the discretion to deal with a contract
under the law of the place where the contract was
made rather than the law of the forum, However,
given the fact that the jurisdiction of Canadian
côurts is confined to matters in respect of which
there is a real and substantial connection with the
forum jurisdiction, I seriously wonder whether the
requirement that the wrong be actionable in that
jurisdiction is really necessary. It may force or per-
suade litigants who are within the territoiial juris-
diction of the court to sue elsewhere even though it
may be more convenient for all or most of the par
ties to sue here. The fact that a wrong would not be
actionable within the territorial jurisdiction of the
forum if committed there might be a factor better
weighed in considering the issue of forwn non
conveniens or, on the international plane, whether
entertaining the action would violate the public
policy of the forum jurisdiction. Certainly where
the place of the wrong and the forum are both in
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Canada, I am convinced that the application of the

forum non conveni¿ns rule should be sufficient. I
add that I see a limited role, if any, for considera-
tions of public policy in actions that take place
wholly within Canada. V/hat I have to say about a

federal issues later strengthens rny conviction that
the appropriate rule is the lex loci delicti.

b

Should There Be an Exception Within Canada?

f instruction cie I'action serait conlraire à I'ordre
public dans le ressort du tribunal saisi. Chose cer-
táine, lorsque le lieu de la faute et le tribunal saisi

sont tous deux au Canada, je suis convaincu qu'il
suffirait d'appliquer la regle rJu forum non conve-
niens. J'ajotte qu'à mon avis les considérations
d'ordre public ne devraient jouer qu'un rôle limité,
s'il en est, dans les actions qui se déroulent entière-
ment au Canada. Les propos que je tiens, plus loin,
sur des questions fédérales renforsent ma convic-
Jion que la règle appropriée est celle de la lex loci
delicti.

Devrait-il v avoir une exception au Canada?

Je vais maintenant examiner s'il devrait y avoir
exception à la règle dela lex loci delicti. Comme je
I'ai ãit précédemment, le simple fait qu'un autre
É,tat (ou une autre province) ait un intérêt dans la
faute commise dans un É'tat étranger (ou une pro-
vince étrangère) n'est pas suffisant pour le justifier
à exercer sa compétence sur cette activité dans cet
État étranger, car il anive souvent qu'une faute
commise dans un État ait une incidence dans un
uutt" Étut. Si nous devons permettrd à un tribunal
d'un ressort donné de connaître d'une faute com-
mise dans un autre ressort uniquement suivant la
loi du rcssort où se trouve ce tribunal, il faut alors
concevoir une règle quelconque qui remplacerait
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I tum then to consider whether there should be
an exception to the lex loci delicti rule. As I men-
tioned earlier, the mere fact that another state (or
province) has an interest in a wrong committed in
a foreign state (or province) is not enough tq war-
rant its exercising jurisdiction over that activity in
the foreign state, for a wrong in one state will
often have an impact in another. If we are to per-
mit a court in a territorial jurisdiction to deal with
a wrong committed in another jurisdiction solely in
accordance with the law of that court's jurisdic-
tion, then some rule must be devised to displace
the lex loci delicti, and that rule must be capable of
escaping the spectre that a multiplicity of jurisdic-
tions may become capable of exercising jurisdic-
tion over the same activity in accordance with their
own laws. This would not only encourage forum
shopping but have the underlying effect of inhib-
iting mobility.

A means of achieving this has been anempted in
the United States through an approâch often
referred to as the proper law of the tort. This
involves qualitatively weighing the relevant con-
tacts with the competing jurisdictions to determine
which has the most significant connections with
the wrong. The approach was adopted by the

majority in a strongly divided Cour"t of Appeals of
New York in Bsbcock v- Jackson, supra., a case

whose facts were very similar to McLean v. Petti-
grew, supra. The plaintiff, while a gratuitous pas-

sengqr in the defendant's automobile, suffered

celle de la lex loci delicti et qui pourait éliminer le
spectre de la multiplicité des ressorts pouvant
devenir habiles à exercer leur compétence sur une

o même activité confotmément à leurs propres lois.
" Cela aurait pour effet non seulement d'encourager

la recherche d'un tribunal favorable, mais encore,
de façon sous-jacente, d'entraver Ia mobilité.

On a tenté d'y parvenir aux ÉÞts-Unis en recou-
rant à la méthode souvent décrite comme celle de

la loi appropriée au délit. Il s'agit d'apprécier qua-
litativement les points de contact pertinents entre
les ressorts concurrents afin de détcrminer celui
dont les facteurs de rattachement à la faute sont les

plus importants. Cette méthode a été adoptée par
les juges majoritaires dans I'amêt fortement par-
tagé de la Court of Appeals de New York, Babcock
c. Jackson, précité, dont les faits étaient très simi-
laires à ceux de l'affaire McLean c- Pettígrew, pré-
citée. La demanderesse, passagère à titre gratuit
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injuries when the automobile was in an accident.
Both plaintiff and defendant ïyere residents of New
York, but the accident occurred in Ontario where a
stâtute absolved the owner and driver from liability
for gratuitous passengers. In an action in New
York, the defendant moved for dismissal on the
ground that the law of Ontario applied, A majority
denied the motion to dismiss. The court stated that
while the jurisdiction where the wrongful conduct
occurred will usually govern, justice, fairness and
best practical results may better be achieved in tort
cases with multi-state contacts by according con-
trolling effect to the law of the jurisdiction which,
because of its relationship and contact with the
occutrence and the parties, has the gleatest concern
with the issue raised in the litigation. There has
been a tendency to adopt that approach in a num-
ber of the American states, although it would
appear the vast majority still apply the law of the
place of the injury; see Richards v. United States,
369 U.S. I (1962), at pp. I l-14.

dans I'automobile du défendeur, avait subi des
blessures lors d'un accident. La demande¡esse et le
défendeur étaient tous deux cles résidents de l'État
de New York, mais I'accident était survenu en
Ontario où une loi exonérait Ie propriétaire et le
conducteur de toute responsabilité envers les pas-
sagers à titre gratuit. Dans une action intentée dans
I'Etat de New York, le défendeur a demandé le
rejet pour le motif que la loi applicable était celle
de I'Ontario. La cour à la majorité a rejeté cette
requête. Elle a affirmó que, même si la loi qui s'ap-
plique est habituellement belle du ressort où la
conduite dommageable a été adoptée, il était peut-
être plus facile, dans les aff¿ires de responsabilité
délictuelle mettant en contâct plusieurs États, d'as-
surer la justice et l'équité et de parvenir à de meil-
leurs résultats sur le plan pratique en accordant
préséance à la loi du ressort qui, du fait de son lien
et de ses râttachements avec l'événement et les
parties, est Ie plus intéressé dans la question soule-
vée par le litige. On a eu tendance à âdoprer ce
point de vue dans une certain nombre d'États amé-
ricains, même s'il semblcrait que la grande majo-
rité continuent d'appliquer la loi du lieu du préju-
dice; voir Richards c. United States,369 U.S. I
(1962), aux pp. 1l à 14.
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I leave aside for the moment the assumptions ¡
that a flexible rule better meets the demands of jus- '
tice, fairness and practical results and underline
what seems to be the most obvious defect of this
approach - its extreme uncertainty. Lord Wilber-
force in Chaplin v. Boys, supra, at p. 1 103, after g

setting forth the complexities and uncertainties of
the rule thus summarized his view:

The criticism is easy to make that, more even than the
doctrine of the proper law of fhe contract . . . where the
search is often one of great perplexity, the tàsk of trae-
ing the relevant contacts, and of weighing them, qualita-
tively, against, each other, complicates the task of the
courts and leads to uncenainty and dissent (see particu-
larly the powerful dissents in Grffith's case of Bell,
Ch.J., and in Miller's case of Breitel, J.).

Laissant de côté pour le moment les hypothèses
voulant qu'une règle souple réponde mieux aux
exigences de la justice et de l'équité tout en étant
plus susceptible de conduire à des résultats pra-
tiques, je souligne ce qui me semble la faiblesse Ia
plus évidente de cette solution son incerlitude
extrêrne. Après avoir fait état de la complexité et
dc I'incertitude de cette règle dans l'arrê.t Chaplin
c. Boys, précité, lord V/ilberforce résume ainsi son

o opinion, à la p. 1103:

ITRADUcTIoN] Il esr facile de critiquer en disant que,
plus encore que le principc de la loi appropriée au conl
trat ... où la recherche débouche souvent sur la plus
grande perplexité, la tâche de retracer les points de,con-

i tact pertinents et de les apprécier qualitativement les uns
par rapport aux autres complique le travail des tribunaux
et conduit à I'incertitude et à la dissidence (voir notam-
ment les fortes dissidences du juge en chef Bell dans
I'anêt Grffith et du juge Breitel dans l'anêt Milleù.

I agree with Lord Pearson too, at p. ll 16, that the / Je partage également l'avis de lord Pearson selon
proposed rule is "lacking in certainty and likely to lequel la règle proposée [rneoucloN] <manque de



t19941 3 R.C.S TOLoFSON c. JENSEN Le juge La Forest
779

1057

or prolong litigation". As illusnating rhe

, he referred to Dym v. Gordon, 2O9
.82Å 792 (N.Y.C.A. 1965), in which four mem-

of the court held that the law of Colorado
while the three dissenters would have 4

the law of New York. Even more difficult
would arise where more than two states

interests in the litigation. I therefore agree
the views expressed by the majority in Chap- t

v Boys.

There might, I suppose, be room for an excep-
tion where the parties are nationals or residents of

forum. Objections to an absolute rule of lex
Ioci delicti generally arise in such situations; see

suprai McLean v. Pettigrew, supra.
are several reasons why it is considered

that the home state of the parties apply
its own law to them. It is perceived by some com-

to be "within the reasonable expecta-
of the parties" to apply their home law to
(an assumption with which I disagree). It is

to be more convenient for both litigants
judges and to accord with forum notions of

blic policy" or justice. lnNeum.eier v. Kuehner,
N.E.2d 454 (N.Y.C. A. 1972), the underlying

of the "justice" theory was succinctly put
by Fuld C.J., at p. 456: "It is clear that . . . New
York has a deep interest in protecting its own
tesidents, injured in a foreign state, against unfair
or anachronistic statutes of that state." I shall con-
sider the issue of 'þublic policy" first.

certitude et est susceptible d'engendrer ou de pro-
longer des litiges> (p. 1116). Pour illustrer le
caractère incertain de la règle, il mentionne I'arrêt
Dym c, Gordon,209 N.E.2d 792 (C.A.N.Y. 1965),
dans lequel quâtre juges de la cour ont conclu à

I'application de la loi du Colorado alors que les
trois juges dissidents auraient appliqué la loi de
I'Etat de New York. Des problèmes encore plus
difficiles se présenteraient si plus de deux É,tats
avaient des intérêts dans le litige. Je souscris donc
aux opinions exprimées par les juges formant la
majorité dans I'arrêt Chnplin c. Boys.

I1 pourrait, je suppose, y avoir une exception
lorsque les parties sont des ressortissants ou des
résidents du lieu du tribunal saisi. C'est générale-
ment dans ces cas que I'on s'oppose à une règle
absolue.de la lex loci delicti; voir Babcock et
McLean c. Pettigrew, précités. Il y a plusieurs rai-
sons de considérer qu'il convient que I'État d'ori-
gine des parties leur applique sa propre loi. Selon
certains commentateurs, iI est ITRADUCTION] <<con-

ftrrme aux attentes raisonnables des parties> de
leur appliquer la loi de leur ressort d'origine (ce
avec quoi je suis en désaccord). Cette solution est
considérée comme étant plus commode à la fois
pour les justiciables et les juges, et comrne étant
conforme aux noúons d'<<ordre publio ou de jus-
tice du ressort du tribunal saisi. Dans I'arrèI Neu-
m.eier c. Kuehner, 286 N.E.2d 454 (C.A.N.Y.
1972),le juge en chef Fuld expose succinctement,
à la p. 456,\a raison d'être du principe de la <jus-
tice>: [tnRouctloN] <Il est clair que [. . .] New
York a grandement intérêt à protéger ses propres
résidents, qui ont subi un préjudice dans un Etat
étranger, contre les lois inéquitables ou anachro-
niques de cet É,tat-r> Je vais commencer par exami-
ner la question de l'<<ordre public>.

Dans les arrêts de principe en matière de choix
de la loi applicable que je viens de mentionner,
I'injustice à laquelle donnerait lieu implicitement
l'application de la lex loci delicti tient à un certain
aspect de cette loi que la cour a jugé contraire à

I'ordre public du lieu du tribunal saisi, c'est-à-dire
inéquitable. Dans les arrêls McLean et Babcock,
précités, c'était la célèbre loi sur les passagers à
titre gratuit. Dans I'arrêt Chaplin, précité, c'était

The inrputed injustice of applying the lex lnci
delicti in the seminal choice of law cases to which
I have just refen'ed arose from some aspect of the
law gf the locus delicti that the court considered
contrary to the public policy of the forum, i.e.,
unfäir. In McLean, suprat and Babcock, supra, it
was Ontario's notorious gratuitous passenger law.
In Chaplin, supra, it was the unavailability of gen-
eral damages under Maltese law. In LaVan v.
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pose of substantive/procedural classification is to rement approprié de le faire en matière de droit
determine which rules will make the machinery of international. privé où, comme je I'ai dit précédem-
the forum court run smoothly as distinguished ment, Ia classification <règle de fond - règle de
from those determinative of the rights of both par- procédure> vise à déterminer quelles règles assu-

ties. a rent le bon fonctionnement du tribunal saisi, par
opposition à celles qui déterminent les droits des
deux parties.

Such a step has already been judicially
attempted by Stratton C.J.N.B. in Clark v. Naqvi
(1990), 99 N.B.R. (2d) 271 (C.4.). In that case

Clark, in 1978, received medical treatment from
Dr. Naqvi in Nova Scotia. He commenced an
action for injuries arising out of that üeatment in
New Brunswick in 1984. The limitation period in
lespect of such proceedings in Nova Scotia was
one year. The majority of the New Brunswick
Court of Appeal held that the action was statute
baned (Ryan J.A. dissenting)- Referring to both
Yew Bon Tew v, Kenderaan Bas Mara and Martin
v, Perrie, Stratton J.A. held, atp.275, that the lim-
itation period was substantive, notwithstanding
that it was phrased "[t]he actions . . . shall be com-
menced within . . .", because it created an accrued
right in the defendant to plead a time bar. Hoyt
J.4,, while concurring in the result, was reluctant
to make such a categorical statement. Ryan J.4.,
dissenting, was unwilling to abandon the tradi-
tional common law rule that stâtutes of limitation
are proceduml, though he decided the case on dif-
ferent grounds.

Une tentative a déjà été faite en ce sens par le
juge en chef Stratton du Nouveau-Brunswick dans
I'anêt Clark c. Naqvi (1990), 99 R.N.-B. (2e) 271
(C.4.). Dans cette afïaire, M. Clark avait reçu en
1978 des soins médicaux du Dr Naqvi en Nou-
velle-É,cosse. En 1984, il a intenté une action au

Nouveau-Brunswick pour le préjudice résultant de
ces soins. Le délai de prescription pour ce type de
procédures était d'un an en Nouvellc-Écosse. La
Cour d'appel du Nouveau-Brunswick a conclu à la
majorité que l'action était prescrite (le juge Ryan
étant dissident). Se reportant aux arrêts Yew Bon
Tew c. Keruleraan Bas Mara et Martin c. Perrie,le
juge en chef Stratton, à la p. 275, a estimé que le
délai de prescription était une règle de fond, même
si la disposition qui le fixait commençait par les
mots <<[]es actions [. . .] devront être intentées
dans les délais . . .>>, parce qu'il conférait au défen-
deur un droit acquis d'invoquer la prescription.
Bien que souscrivant au résultat, le juge Hoyt s'est
montré réticent à faire une affirmation aussi caté-
gorique. Quant au juge Ryan, dissident, il n'était
pas disposé à abandonner la règle traditionnelle de
common law selon laquelle les lois en matière de
prescription sont de nature procédurale, bien qu'il
ait tranché I'affaire en fonction d'autres motifs.

Si je lis les termes employés au sous-alinéa 2(l)dxi)
de Ia Limitatíon of Actions Act de la Nouvelle-Écosse en
leur donnant leur sens grammatical et ordinaire, je con-
clus que le délai de prescription, en ce qui a trait aux
actions pour négligcnce ou faute professionnelle conûe
un médecin inscrit, est d'un an à compter de la date à
laquelle les services méclicaux ont pris lin. Jc suis en

outre d'avis que la Législature a adopté ce sous-alinéa
dans I'intention et dans Ie but de mettre la profession
médicale à I'abri des demandes caduques susceptibles
d'être formées à un moment où il est possible que les

h

c

d

e

Í

I

In my view, the reasoning of Stratton C.J.N.B. is
correct. He stated, al. p.276:

When I read the words used in s. 2(lXdXi) of the
Nova Scotia Limitation of Actions áct in their grammat-
ical and ordinary sense, I conclude that the limitation
period in respect of actions for negligence or malprac- ,'

tice against a registered medical practitioner is one year
from the daæ of the termination of medical services,
Moreover, in my view, the section was enacted by the
Legislature with the purpose and intention of protecting
the medical profession from stale claims when evidence ¡

À mon avis, le raisonnement du juge cn chef
Stratton est juste. Voici comment il s'exprime, à la

h p.276:
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may no longer be available to defending litigants who
come within the protection of the section. . . .

This is not to say that procedural rules of the
forum may not affect the operation of the statute of
limitation of the /ex locí delicti. Thus, whether or
not a litigant must plead a statute of limitation if he
or she wishes to rely on it is undoubtedly a matter
of procedure for the forum; some rules of court or
judicial interpretations of the rules require the
pleading of all or certain statutes. Limitation peri-
ods included in the various rules of court, such as

those for the filing of pleadings, are also undoubt-
edly matters of procedure. These may be waived
with leave of the court or the agreement of the
other parties, as often happens. Additionally, a
substantive limitation defence such as the one in
the case at bar may be waived either by failure to
plead it, if this is required, or by agreement.

The limitation defence has been properly
pleaded in the case at bar and all parties proceeded
before us on the assumption that, if Saskatchewan
law applies, it is a valid defence. I do not accept
that this defence is so repugnant to public policy
that a British Columbia court should not apply it.
The extent to which limitation statutes should go
in protccting individuals against stale claims obvi-
ously involves policy considerations unrelated to
the manner in which a court must carry out its
functions, and the particular balance may vary
from place to place. To permit the court of the
forum to impose its views over those of the legisla-
ture endowed with power to determine the conse-
quences of wrongs that take place within its juris-
diction would invite the fbrum shopping that is to
be avoided if we are to attain the consistency of
result an effective system of conflict of laqs
should seek to foster.

délèndeurs benéticiant de la protection visée au sous-
alinéa ne disposent plus des éléments de preuve .. .

Cela ne veut pas dire que les règles de procédure
du tribunal saisi ne peuvent pas influer sur I'appli-
cation de la loi en matière de prescription que
comporte Ia lex loci delicti. Ainsi, la question de
savoir si un justiciable est tenu ou non de plaider la
prescription qu'il souhaite invoquer relève incon-
testablement de la procédure du tribunal saisi; cer-
Taines règles de pratique ou certaines interpréta-
tions judiciaires de ces règles exigent que toutes
les lois ou certaines d'enFe elles soient plaidées.
Les délais de prescription que prévoient les diver-
ses règles de pratique, comme ceux imprrrtis pour
déposer les actes de procédure, sont aussi sans
doute des questions de procédure. On peut y
renoncer avec I'autorisation du tribunal ou l'âc-
cord des autres parties, comme c'est souvent le
cas. En outre, il est possible de renoncer à invo-
quer la prescription comme moyen de défense au
fond, comme celle dont il est question en l'espèce,
soit en omettant de la plaider lorsqu'on est tenu de
le faire, soit avec le consentement des parties.

a
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La prescription comme moyen.de défense a été
/ .dûment plaidée dans la présente afïaire et toutes

les parties ont tenu pour acquis, devant nous, qu'il
s'agit d'un moyen de défense valide si la loi de la
Saskatchewan s'applique. Je n'accepte pas que ce

o moyen de défense soit si contraire à l'ordre public
" qu'un tribunal de la Colombie-Britannique ne

devrait pas le retenir. La rnesure dans laquelle les
lois en matière de prescription devraient protéger
les particuliers contre les demandes caduques fait

¿ intervenir, de toute évidence, des considérations de
principe non liées à la manière dont un tribunal
doit s'acquitter de sa tâche, et I'évaluation qui doit
être faite à cet égard peut varier d'un endroit à
I'autlr. Permettre au tribunal saisi de substituer son

i point de vue à celui de la législature investie du
pouvoir de déterminer les conséquences des fautes
commises dans son ressort inciterait à rechercher
un tribunal favorable, ce qu'il faut éviter si I'on

, veut parvenir à la cohérence sur le plan des résul-
' tats, qu'un système efficace de droit international

privé devrait chercher à encourager.
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For these reasons I conclude that the Saskatche-
wan limitation rule applies in these proceedings.

Lucas (Litigation Gunrdian qf) v. Gagnan

In addition to his argument thât the Quebec law
governs on the ground that the lex loci delicti was
applicable, the appellant maintained that, in any
event, Quebec law was the applicable law by vir-
tue of Quebec's no-fault scheme. Since I have
already decided that the lex loci delicti should gov-
ern, it would be unnecessary to enter into a discus-
sion of the second argument, were it not for the
fact that counsel for the respondent took a different
view of the effect of Quebec law, in particular hav-
ing regard to Quebec's new Civil Code.

Pour ces motifs, je conclus que la règle de pres-
cription de l¿ Saskatchewan s'applique en l'es-
pèce.

Lucas (Tutrice à I'instance de) c. Gasnon

En plus de faire valoir que la loi du Québec
s'applique pour le motif que I'affaire est régie par
Ia lex loci delicti, I'appelant a soutenu que la loi du
Québec était applicable, en tout état de cause, en
vertu du régime d'assurance sans égard à la faute
en vigueur dans cette province. Comme j'ai déjà
décidé que la lex loci delicti clevrait s'apþliquer, il
serait inutile d'examiner ce seçond argument si
I'avocat de I'intimé n'avait pas adopté une concep-
tion différente de I'effet de la loi québécoise, eu
égard notamment au nouveâu Code civíl du Qué-
bec.

a
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The relevant portions of Quebec's no-fault
scheme appear in ss. 3 and 4 of the Quebec Arlo-
mobile Insurance Acl, which read:

3..The victim of bodily injury caused by an automo-
bile shall be compensated by the Régie in accordance
with this title, regardless of who is at fault. 

Í
4. The indemnities provided for in this title are in the

place and stead of all rights, recourses and rights of
action of any one by reason of bodily injury caused by
an automobile a¡d no action in that respect shall be *
admitted before any court of justice.

Les parties pertinentes du régime québécois
d'âssurance sans égard à la faute figurent aux art. 3

et 4 de la Loi sur l'assurance automobile du Qué-
bec, dont voici le texte:

3. La victime d'un dommage corporel causé par une
automobile est indemn¡sée par la Régie et suivant les
dispositions du présent tifre, sans égard à la responsabi-
lité de quiconque.

4. Les indemnités prévues au présent titre tiennent
lieu de tous les droits, recours et droits d'action de qui-
conque en raison d'un dommage corporel causé par une
automobile et nulle action à ce sujet n'est reçue devant
une cour de justice.

Abstraction faite d'autres considérations, il me
semble clair que le législateur a voulu que ces dis-
positions s'appliquent à toutes'les personnes ayant
un accident au Québec, quelle que soit leur pro-
vince de résidence, ce qui, comme je I'ai déjà sou-
Iigné, relève manifestement de sa compétence
constitutionnelle.

Baning other considerations, it seems clear to me
that the legislature intended that these provisions
should apply to all persons who have an accident
in Quebec regardless of their province of resi-
dence, a policy which I noted earlier is clearly
within its constitutional competence.

h

This position is buttressed by the fact that, at the
time of the accident, this was wholly consistent
with art. 6 of the Civil Code of Lower Canada
which was in effect at the time of the accident.
That provision reads:

Cette position est renforcée par le fait qu'au
moment de I'accident, cela était tout à fait con-
forme à I'art. 6 du Code civil du Bas Canada alors
en vigueur, qui ie lisait notamment ainsi:
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6 6

The laws of Lower Canada relative to persons, apply ' Les lois du Bas Canada relatives aux personnes sont
to all persons being therein, even to those not domiciled applicables à tous ceux qui s'y trouvent, même à ceux
there. . . a qui n'y sont pas domiciliés , . .

In my view, then, the appellant is entitled to suc- À mon avis, l'appelant doit également avoir gain
ceed on this ground as well. de cause sur ce point.

The Quebec and Ontario governments certainly
thought the Quebec no-fault scheme applied to all
accidents in Quebec, whatever the domicile of the
persons involved. The interprovincial Memoran-
dur-n of Agreement between the Régie and the
Ontario Minister of Consumer and Commercial
Relations, signed in 1978, is predicated on the
assumption that the Act covers all victims of acci-
dents in Quebec, whether resident or not. In the
âgreement, the Minister undertook to amend
Schedule E of the Ontario Insurance Ac¿ R.S.O.
1970, c. 224, to require that Ontario residents be
indemnified by their respective Ontario insurers
for injuries sustained in automobile accidents
occurring in Quebec in accordance with Régie
benefits and regardless of fault. The agreement
begins with recitals describing the application of
Ontario and Quebec's respective laws, of which
the first and last are the most pertinent

Les gouvemements du Québec et de I'Ontario
croyaient sûrement que le régime quóbécois d'as-
surance sans égard à la faute s'appliquait à tous les
accidents survenus au Québec, quel que soit le
domicile des personnes en cause. Le protocole
d'entente interprovinciaìe, signé en 1978, entre Ia
Régie et le ministre de la Consommation et du
Commerce de I'Ontario tient pour acquis que la
Loi vise toutes les victimes d'accident au Québec,
qu'elles y résident ou non. Le Ministre s'y enga-
geait à modifier I'annexe E de The Insurance Act
de I'Ontario, R.S.O. 197O, ch. 224, de manière à
exiger que les résidents ontariens soient indemni-
sés par leurs assureurs ontariens respectifs pour le
préjudice subi dans des accidents d'automobile
survenus au Québec, conformément au barème de
la Régie el sans égard à la faute. L'entente com-
mence par décrire le champ d'application respectif
des lois de I'Ontario et du Québec. læs premier et
dernier paragraphes sont les plus pertinents:

b

c

d

e

î

l.l WHEREAS by virtue of article I of the Automo- l.l AT|ENDU QU'EN vertu de I'article I de la t oi
bile Insurance Act (L.Q, 1977 C.68) the victim of an sur I'assurance automobile (L.Q. 1977 c. 68) la victime
automobile accident that occurred in Québec who is not d'un accident d'automobile survenu au Québec qui n'y
resident therein is compensated by the Régie to the I réside pas est indemnisée par la Régie dans la propor-
extent that he is not responsible for the accident unless tion où elle n'est pas responsable de I'accident à moins
otherwise agreed between the Régie and the competent d'une entente différente entre la Régie et la juridiction
authority of the place 

"t 
*:tO** of such a victim- 

, 

Oo tt.u de résidence * 
:"* 

victime.

1.5 AND V/HEREAS it is the desire of both parties 1.5 ET ATIENDU QUE les deux parties souhaitent
that the resident of Ontario, other than the uninsured que tout résident de I'Ontario, autre que I'automobiliste
who is a victim of an automobile accident occurring in non-assuré, victime d'un accident d'automobile au Qué-
Québec, be entitled to compensation on the same basis ; bec, ait le droit d'être indemnisé sur la même base qu'un
as a resident of Québec and tþat his legal liability for résident du Québec et que sa responsabilité légale pour
such an accident be no greater than that ofa Québec res- un tel accident ne soit pas plus grande que celle du rési-
ident. dent du Québec'

Now therefore, in consideration of the mutual cove- , Par conséquent, en considération des ententes réci-
nants hereinafter, the parties hereby agree as tbl- ' proques ci-après, les parties conviennent de ce qui
lows.... suit...
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. Art. 3126. The obligation to make reparation for Art. 3126. L'obligation de réparer le préjudice causé
injury caused to another is govemed by thà law of the á à autrui est régie par-la loi de I'État o¡ le fait générateur
country where the injurious âct occurred. However, if du préjudice est survenu. Toutefois, si le préjudice est
the injury appeared in another country, the law of the apparu dans un autre État, la loi de cet État s'applique si
latter country is applicable if the person who committed I'auteur devait prévoir que le préjudice. s'y mäniieste-
the injurious act should have foreseen that the damage rait.
would occur. c

The new Civil Code does not change the situa-
tion of the parties in the present action; âs men-
tioned, it was not in effect at the time of the acci-
dent. In view of its implications for other cases,
however, I think it wise to deal with the case on
the assumption that the new Civil Code applies.
The relevant provision reads as follows:

In any case where the person who committed the inju-
rious act and the victim have their domiciles or resi-
dences in the same country, the law of that country
applies.

Even assuming this provision were the operative
one at the time of the accident, I am convinced the
language of the provisions of the Automobile
Insurànce Acl is so clear that it must have been
intended to override the general law. Section 3
provides without exception that all automobile
accident victims (and one must read here in the
province) shall be compensated by the Régie
regardless of fault. Then s. 4 provides that these
indemnities "are in the place and stead of all
rights, recourses and rights of action of any one by
reason of bodily injury caused by an automobile
and no action in that respect shall be admined
before any court ofjustice". I observe that the pro-
vision removes not only rights of action but "all
rights ,.. of any one".

This method of approach receives support from
the case of Szeto c. Fêdéra¡ion (La), Cie d'as-
surances du Canøda, [1986] R.J.Q. 218, before the
Quebec Court of Appeal where the court refused
the claim of an accident victim against the Régie in
respect of an automobile accident between two
¡esidents of Quebec in Ontario. That case, of
course, arose out of quite different facts, but the
manner in which the court dealt with the relation
of the Automobile Insurance Act to the general law
is of assistance. Paré J.A. (speaking for himself

Le nouveau Code civíl ne modifie pas la situa-
tion des parties à la présente action; comme je I'ai
dit, il n'était pas en vigueur âu moment de I'acci-
dent. Toutefois, étant donné qu'il aura une inci-
dence dans d'autres affaires, je crois qu'il est sage
de tenir pour acquis qu'il s'applique. La disposì-
tion pertinente est ainsi formulée:

Dans tous les cas, si I'auteur et la victime ont leur
domicile ou leur résidence dans le même État, c'est la
loi de cet Éøt qui s'applique.

Même en supposant que cette disposition était
applicable au moment de I'accident, je suis con:
vaincu que le texte de laLoí sur l'assurance auto-
mobile est d'une telle clarté qu'on a dû vouloir
qu'il I'emporte sur le droit commun. L'article 3
prévoit, sans exception, que toutes les victimes
d'accident d'automobile (et il faut comprendre ici
dans la province) doivent être indemnisées par la
Régie sans égard à la faure. L'article 4 prévoit
ensuite que ces indemnités <<tiennent lieu de tous
les droits, recours et droits d'action de quiconque
en raison d'un dommage corporel causé par une
automobile et [que] nulle action à ce sujet n'est
reçue devant une cour dejustice>. Je note que cette
disposition supprime non seulement les droits
d'action mais <<tous les droits [. . .] de quiconque>.

Ce point de vue houve appui dans l'an:èt SæTo
c. Fédération (I-a), Cie d'assurances du Canada,
tl986l R.J.Q 218, où la Cour d'appel du Québec a
refusé la demande qu'avait présentée contre la
Régie la victime d'un accident d'automobile sur-
venu en Ontario entre deux résidents du Québec. Il
va sans dire que les faits de cette affaire sont foÉ
différents, mais il esr utile d'examiner la façon
dont la cour a abordé la relation entre la Loi sur
l'assurance automobile et le droit commun. [æ
juge Paré, s'exprirnant en son propre nom et en

ø

d

e

T

c

h

J
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and L'Heureux-Dubé J.A.) (as she then was) had celui du juge L'Heureux-Dubé (maintenant juge de
this to say, at p.220: notre Cour), affirme ceci, à la p. 220:

I, therefore, conclude that nothing in the provi- 
t 

Pu, conséquent, je conclus que rien dans les dis-
sions cited to us overrides the general rule that the positions citées devant nous ne l'emporte sur la
Iex loci delicti applies to this case. Indeed I think règle générale voulant que la lex loci delicti s'ap-
these provisions buttress this position by providing plique en I'espèce. En fait, je crois que ces disposi-
that Quebec law applies. d tions étayent cette position en prévoyant que la loi

du Québec s'applique,

Disposition Dispositif

ITRANSLATIoN] It is true that the Automobile Insur-
ance Act must be interpreæd so as to override the gen-
eral law only to the extent that this is clearly stated. The
fact remains that the principle underlying it denies in a

general way aright of action to all accident victims. The
statute thus clearly departs from the general rules of our
civil law. The remedies retained by the statute are thus
retained only as exceptions and I wonder whether as a
consequence the provisions of s. 7 of the Act should not
be so treated.

Tolofson v. Jensen

The appeal should be allowed and the action of
the respondents Tina Lucas and Justin Gagnon, by
their litigation guardian Heather Gagnon, and
Heather Gagnon personally should be dismissed.

Question 2 of the agreed statement of f'acts should
be answered as follows:

2(a) Does Ontario toft law or Quebec law, as set

out in the Automobile Insurance Aø, apply to
. this action?

The appeal should be allowed with costs
throughout. The appellants' application for a dec-
laration thât the proper choice of law to be applied ./
is the law of Saskatchewan and that the Saskatche-
wan limitation period is substantive should be
granted, and the action should be referred to the
Supreme Court of British Columbia Chambers for
deiermination. s

Lucas (Litigation Guardian of) v. Gagnon

Il est vrai que cette Loi sur I'assurance automobile
doit s'interpréter de façon ælle qu'elle ne déroge au

droit commun qu'en autant qu'elle I'exprime sans ambi-
guïté. il n'en ¡este pas moins que le principe qui en est
la base dénie le droit d'action de façon générale à tous
les accidentés. Cette loi déroge donc ainsi de façon
claire aux principes généraux de notre droit civil. Les
recours que conserve cette loi ne sont ainsi conservés
qu'à titre d'exception et je me demande si, en consé-
quence, on ne doit pas traiær comme telles les disposi-
tions de I'article 7 de cette loi.

Tolofson c. Jensen

Il y a lieu d'accueillir le pourvoi avec dépens
dans toutes les cours. Il y a également lieu d'ac-
cueillir la requête de l'appelant visant à obtenir un
jugement déclarant qu'il convient de décider que Ia
loi applicable est celle de la Saskatchewan et que
le délai de prescription qui y est fixé constitue une
règle de fond, et de déférer l'action à la Cour
suprême de la Colombie-Britannique en chambte
pour qu'une décision soit rendue.

Lucas (Tutrice à llinstance de) c. Gagnon

Il y a lieu d'accueillir le pourvoi et de rejeter
I'action des intimés Tina Lucas et Justin Gagnon,
par leur tutrice à I'instance Hcather Gagnon, et
Heather Gagnon personnellement. I-a deuxìème
question formulée dans I'exposé conjoint des faits
devrait recevoir les réponses suivantes:

2a) Esrce Ie droit de la responsabilité délictuelle
de l'Ontario ou la loi du Québec énoncée dans
la Loi sur l'assurance automoådle, qui s'ap-
plique à la présente action?

a

b

e

h

J
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2(b) Is the appellant Réjean Gagnon entitled to 2b) La demande, entre dé.fendeurs, de contribution
maintain his cross-claim for contribution and ¿ et d'indemnisation que I'appelant Réjean
indemnity against the respondent Cyrille Gagnon a faite contre I'intimé Cyrille Lavoie
Lavoie? est-elle recevable?

No.
b

Non.

As agreed between these parties, there should be
no order as to costs against the respondents Tina
Lucas and Justin Gagnon, by their litigation guard-
ian Heather Gagnon, and Heather Gagnon person-
ally, in this Court and the courts below. The
respondent Cyrille Lavoie should have his costs
against the appellant unless the two agree other-
wise.

Quebec law, as set out in the Automobile Insur-
ance Act.

SopI¡¡r¡ J. - Subject to the observations of Jus-
tice Major with which I agree, I concur in the rea-
sons of Justice La Forest.

The following are the reasons delivered by

MAJoR J. - I have had the oppornrnity to read
the reasons of Justice La Forest, and I agree that,
in general, the question of which province's law
should govem the litigation should be determined
by reference to the lex loci delicti (law of the
place) rule. I also agree that, in the present appeals,
this rule governs which provincial laws should
apply.

However, I doubt the need in disposing of these
appeals to establish an absolute rule admitting of
no exceptions. La Forest J. has recognized the abil-
ity of the parties by agreement to choose to be gov-
erned by the lex fori and a discretion to depart
from the absolute rule in intemational litigation in
circumstances in which the lex loci delicti rule
would work an injustice. I would not foreclose the
possibility of recognizing a similar exception in
interprovincial litigation.

La loi du Québec énoncée dans la Lai sur I'as-
surance automobile.

Tel que convenu entre ces parties, il n'y a pas lieu
de condamner aux dépens, devant notre Cour et les
tribunaux d'instance inférieure, les intimés Tina
Lucas et Justin Gagnon, par leur tutrice à I'ins-
tance }leather Gagnon, et Heather Gagnon person-
nellement. L'intimé Cyrille Lavoie devrait avoir
droit au paiement de ses dépens par l'appelant, à
moins d'une entente contraire entre les deux.

Version française des motifs rendus par

Le rucp MAJoR - J'ai eu I'occasion de lire les
motifs du juge La Forest et je suis d'accord pour
dire qu'il y a lieu, en général, de résoudre en fonc-
tion de la règle dela lex loci delicti (loi locale) la
question'de savoir quelle loi provinciale devrait
régir le litige. Je conviens égalempnt que, dans les
présents pourvois, cette règle pennet de déterminer
quelles lois provinciales devraient s'appliquer.

c

tI

The following are the reasons delivered by Version française des motifs rendus par

LE JUGE Sopl¡'¡ra - Sous réserve des observa-

, tions du juge Major avec lesquelles je suis d'ac-" cord, je souscris aux motifs du juge La Forest.

r

I

I Cependant, je doute que, pour statuêr sur les
présents pourvois, il soit nécessaire d'établir une
règle absolue n'admettant aubune exception. I-€
juge La Forest a reconnu la capacité des parties de
s'entendre pour choisir d'être régies par la lex forii lloi du for), ainsi que I'existence d'un pouvoir dis-
crétionnaire de déroger à la règle absolue dans le
cas d'un litige international où I'application de. la
loi locale aurait pour effet de causer une injustice.

. Je n'écarterais pas la possibilité de reconnaître uner exception similaire dans le cas d'un litige interpro-
vincial.
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Appeal allowed with costs (Tolofson v. Jensen, Pourvoi accueilli avec dépens (Tolofson c. Jen-
File No.22980). sen, no du greffi 22980).

Appealallowed(Lucas(LitigationGuardianofl Pourvoi accueilli (Lucas (Tutrice à I'instance
v. Gagnon, File No.23445). a de) c. Gagnon, no du greffe 23445).
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1999 Folio No 536

IN THE HIGH COURT OF JUSTICE

QUEEV1S BENCH DMISION

COMMERCIALCOURT

Before:

The Hon. Mr. Justice Aikens

BETWEEN:
(I) JOHN RICHARD LUDBROOKE YOUELL

(Suing as a representative Underwriter for and on behalfofthe members ofSyndicate 79 at Lloyd's and on behalf
of all other members at Lloyd's subscribing to policy no. HO478394)

and others

Glaimants
-and-

(1) KARA MARA SHIPPING COMPANY LMITED
and others

Defendants

Jonathan Gaisman QC and Rebecca Sabben-Clare instructed by Hill Taylor Dickinson appeared on behalf of the
Claimants.

Stewart Boyd QC and Claire Blanchard instructed by Ince & Co. appeared on behalf of the Defendants.

I direct pursuant to CPR Part 39 P.D.6.1. that no oflici¡l shorthand note shall be taken ofthis
and that ofthis version as handed down as authentic.

The Hon. Mr. Justice Aikens
13 March 2000
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L

JOHN RICHARD LUDBROOKE YOUEEL and others

Claimants

ând

KARA MARA SHIPPING COMPANY LIMITED and others

First to Fifth Defendants

and

WORLD TANKER CARRIERS CORPORATION

Sixth Defendant

JUDGMENT

At about midnight on 20121 December 1994 a collision took place between the bulk carrier "Ya
Møwlaya" atd the motor tanker "New lVorld'. It occurred in the Atlantic some 250 miles of Portugal in
good visibility. "Ya Mawlayø" had loaded a cargo of soyabeans at Destrahan, Louisiana and was
destined for Ancona and Porto Marghera. "New llorld"had loaded a cargo of West African crude oil in
Gabon and was bound for Dunkerque. There may be argument about the precise sequence of events
leading up to the collision but it is clear that the vessels were on "crossing courses ". Under the Collision
Regulations "Ya Møwlaya" was the "give way" vessel. Although the vessels remained on a steady
bearing, it appears that "Ya Mawlayø" did not take any action as the "give way " vessel until too late. As
a result of the collision there was a fire on board "New World' . In the fire eight crewmen were killed and
others were injured. Both vessels and their cargo suffered extensive damage. This collision and the
subsequent loss of life and damage has resulted in much litigation in the USA, particularly in Louisiana.
There has also been litigation in Hong Kong, India and England. The present proceedings, begun when
some of the Hull & Machinery insurers of the "Ya Mawløya" issued an Originating Summons on 20 April
1999, constitute the latest episode in this worldwide litigation.

There are three principal applications before the court. First the Sixth Defendant, the owning company of
the "New ll/orld', appliesi under CPR Pørt 11 (l to set aside the permission I gave to the Claimants on
14 June 1999, (without notice) to serve proceedings on them out ofthejurisdiction. Those proceedings
sought declaratory relief. Secondly the Claimants apptyiifor an interim - suit injunction to restrain the
Sixth Defendant from pwsuing three sets of proceedings in Louisiana, in which the Claimants in this
action are directly or indirectly interested. Thirdly the Claimants applyiiifor permission to put in evidence
to cure any procedural inegularity there may have been in their original application, (without notice), for
permission to serye out of the jurisdiction and also to rely on a further paragraph Order 11 Rute 1(1)
(paragrøph (d)) as fhebasrs for permission to serve the original proceedings out of the jurisdiction. As an
alternative in the same application, the Claimants seek an order that they have permission to issue and
serve a Part 8 Claim Form on the Sixth Defendant containing the requested declaratory relief. The
Claimants say they intend to rely on Order I I RaIe 1(1)@ and/or (l) (i) to (iu,) for the permission to serve
the new Part 8 Claim Form on the Sixth Defendants out ofthejurisdiction.

In the course of the hearing before me the Claimants also sought permission to amend the terms of their
Originating Summons to claim, as additional relief, a permanent anti - suit injunction. They also sought
permission to amend the terms of their Application for an interim anti - suit injunction. These applications
were not set out in separate Application Forms. Both those applications were opposed.

)

3

A. The Parties
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4 The Claimants. The First Claimant is a representative Lloyd's underwriter for syndicate 79 and other
Lloyd's underwriters who subscribed to a Hull & Machinery policy H0478394 on the "Ya Mawlaya".
That policy covered l5% ofthe risk. Cover ran ûom l9 April 1994 for one year, thus including the date
of the collision. The Second to Fifteenth Claimants are ILU companies that wrote a further Hull &
Machinery policy H0478294 covering 45Yo of the risk for the same period and on materially the same

terms. I will refer to these two policies as "the H&M Policies". The balance of 40Yo of the risk was
insured with Italian and Belgian insurers who have taken no part in this action. The total insured value of
the vessel under the policies was US$ 4.5 million. The H&M Policies were written on the standard MAR
9l form and incorporated the 1983 Institute Time Clauses, Hllls ("the ITC"). Thus the policies
contained an exclusive jurisdiction clause ("EJC") in favour ofthe English Courts and a clause that the
insurance "is subject to English law and practice" . The policy terms provided cover for "Three Fourths
Collision Liability" on the terms set out under Clause 8. t of the ITCiU They also provided cover for th¡ee
- fourths of the legal costs incuned by the Assured or which the Assured may be compelled to pay in
contesting liability or taking proceedings to limit liability, but only where the Assured had obtained the
"prior written consent of the Underwriters"v. At the hearing before me Mr Gaisman QC and Miss
Sabben - Clare represented the Claimants who I shall call "lhe "YM fnsurers".

The Defendants. The First to Fifth Defendants are companies that are or might be interested in the
policies as assureds. The First Defendant was the demise charterer of "Yø Møwlaya" at the time of the
collision. The Second to Fourth Defendants acted as her managers. The Fifth Defendant is or was a

mortgagee of the vessel. These five defendants have not played any part in the hearing before me.
However I shall have to refer to the First Defendant and will call it Køra Marø and will refer to the First
to Fifth Defendants collectively as the "Ya Mswløyø interests't .

The Sixth Defendant is the company that owned "New World". It is a Liberian company. It was
represented at the hearing before me by Mr Boyd QC and Miss Blanchard. I will refer to the Sixth
Defendants as "World Tanker."

B. Proceedingsinvariousjurisdictions

On 30 December 1994 World Tanker began proceedings in a US Federal Court, which was the United
States District Court for the Eastern District of Louisiana in New Orleans. The claim was for damages
against "Yø Mawløya" interests, including the present First to Fifth Defendants. I will call these the
Loaisiønø lìabilìty proceedirrgs, to distinguish them f¡om the later Louisiana actions which have given
rise to the present English proceedings.

Following action to arrest sister vessels of "Ya Mawlaya", her P&I Club, the Newcastle, gave World
Tanker secwity of US$20 million forpotential claims against "Ya Mawlaya". On 20 December 1995 the
Newcastle P&I Club stated to World Tanker that it would pay USS$15 million in respect of "Ya
Mawlaya's" liability, plus a figure of proceedings in Hong Kong to which I refer below

On 28 January 1995 Kara Mara began limitation proceedings (on behalf of

On 28 January 1995 Kara Mara began limitation proceedings (on behalf of "Ya Mawlayø" interests) in
Hong Kong. On 8 February 1995 Kara Mara began liability proceedings against World Tanker in Hong
Kong. Subsequently, in September 1995, the Hong Kong court stayed all proceedings there on the ground
that Louisiana was clearly the more appropriate forum.

10. On 12 May 1995 the managers of "Ya Mawlaya" began proceedings against World Tanker in India,
claiming limitation of liability, an indemnity from the owners of the vessel and an anti -suit injunction to
stop the Louisiana proceedings. In November 1995 the YM Insurers disavowed all interest in the Indian
proceedings. They were dismissed by the Indian Supreme Court in April 1998.

ll On l9 June 1995 Kara Mara started limitation proceedings in Louisiana. But Kara Mara stated that this
was a protective measure only and it contestedjurisdiction.

On 26 February 1999 Kara Mara began "in personam" proceedings in the English Admiralty Court and
sought leave to serye those proceedings out of the jurisdiction on World Tanker. Master Miller granted
permission to do so on 4 March 1999. In that claim Kara Mara sought a declaration that any Louisiana

5.

6.

7

8.

9

9

t2.
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13.

judgment was unenforceable; it also claimed a right to limit liability under the Merchant Shipping Act
1979. World Tanker applied to Judge Lemmon in the Louisiana court for an anti - suit injunction to stop
Kara Mara proceeding with this limitation action. But on 8 April 1999 Judge Lemmon refused World
Tanker's application on the ground that it had not been shown that the Louisianajudgment on liability
(referred to below), which had been handed down on 3 March 1999, would not be shown proper respect.

The progress of the Louisiana Liability Proceedings by rWorld Tanker

Kara Mara and the other "Ya Mawløya" interests entered appearances in the Louisiana proceedings, but
contested jurisdiction, venue and forum. The US District Court ordered discovery and interrogatories
against those parties, but only in relation to jurisdiction issues. Ultimately the ttYa Mawlayø" interests
decided not to give the discovery ordered and dismissed their attomeys. On l4 May 1997 the Louisiana
court dismissed the jurisdiction challenges of Kara Mara because of its refusal to comply with the

discovery orders the court had made. The Court held that Kara Mara's failure to respond to enquiries
about its business dealings in the USA meant that it was admitting that it was doing business in the USA.
The court also st¿ted that the failure of Kara Mara to comply with court orders could lead to further
sanctions against it.

On 23 July 1998 the Judge in charge of the Louisiana liability proceedings, Judge Lemmon, ordered
sanctions against Kara Mara, holding that it was now clear that Kara Mara had made a conscious decision
to ignore the court. The sanctions included an order that Kara Mara should post securit¡r for the claim of
US$45 million. If it failed to do so then the Judge ordered that the Hull & Machinery underwriters of "/¿
Mawlayø" would be required to shew cause why they should not put up security up to the limit of the

insurance policies. It is possible, although this was not the reason expressed, that the basis for the Judge's
order against the YM insurers was that Louisiana has a statute, known as the "Direcl Actìon
Statate-,'itthat enables claims to be made directly by an "injured person" against a liability insurer in
certain circumstances. The Judge may have contemplated that World Tanker might be able to utilise this
statutory provision at a later stage in the proceedings.

Kara Mara did not post securþ. The H&M underwriters of "Ya Mawlayø" protested to the Louisiana
Court that they were not then party to any Louisiana proceedings and that the Dírect Action Statutehadno
application in the present caseui¡. Despite this, Judge Lemmon ordered, on 16 September 1998, that the
H&M underwriters should shew cause why they should not put up security to the limits of the policy.

On 3 March 1999 Summary Judgment was entered in the Louisiana Liability Proceedings against Kara
Mara for US$21.4 million, including pre-judgment interest.ui¡¡ tn the judgment it was also held that Kara
Mara was not entitled to limit its liability. The findings of fact and lawi* included the following:

(l) "Ya Mawlaya" was unseaworthy with the privþ of Kara Mara upon departure from New
Orleans;

no or inadequate repairs were made to the bridge equipment of "Yø Mau,løya" including the

radar and HVF radios, before her departure;

(3) her officers were incompetent;

(4) a "one man watch system", which was not permissible, was in operation on board "Yø
Møwlayø";

(5) "Yø Mawlaya" failed to comply with the Collision Regulations;

(6) Kara Mara, whilst "thumbing their noses" at the Louisiana court, had embarked ona "forum
shopping spree " in India and Hong Kong. Because Kara Mara had acted in bad faith, the court
would exercise its power to assess attorneys' fees."

14.

16.

15.

(2)

D. The aftermath of the judgment in the Louisiana liability action
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l7 On I April 1999 TVorld Tanker's New York lawyers, Haight Gardner, wrote to the London solicitors for
the YM Insurers (Hill Taylor Dickinson - *HTD') and informed them that as Louisiana was a "direct
action" jurisdiction, World Tanker could now claim directly from the YM Insurers for "some proportion
and perhaps all of the judgment " . Haight Gardner said that the YM Insurers could avoid any litigation by
"paying off the judgment on their own". HTD's response to this was to issue the current proceedings on
2o April1999.

18. The Originating Summons in the current proceedings

As originally framed the Originating Summons named Kara Mara as the First Defendant and World
Tanker as the Second Defendant.*i The YM Insurers sought only declaratory relief against both
defendants. In the form for which permission was sought to serve the proceedings on World Tanker out of
the jurisdiction, the relief claimed was as follows:

That, in accordance with Clauses 8.1 and 8.2 of the ITC*ii the YM Insurers were not liable to pay
any sum to the assureds under the H&M policies until the assureds, had actually made payments
to another person in consequence of any collision liability;-iii

That the limit of liability of the YM Insurers under the three - fourths collision clause was no
greater than their proportion (ie. 60%) of three - quarters of the insured value of the vessel, ie.
US$4.5 million, less sums already paid;

That the YM Insurers \¡r'ere not liable to the assureds to pay legal costs (under Clause 8.3 of the
ITC) unless they had been incurred with the prior written consent ofthe YM Insurers or they had
been incurred or were payable under compulsion in contesting or limiting liability and that the
YM Insurers were not liable to pay the sum of US$5,317,882.05 in respect of legal costs in India
and Hong Kong which Kara Mara had been ordered by Judge Lemmon to pay to world ranker
in the Louisiana Liability proceedings;

19.

(4) That the YM Insurers were not liable under the H&M policies to indemniff the assured against
any liability for loss of life and personal injury; liability for loss of or damage to cargo laden on
board, "Ya Mawløya"; or liability for the removal or disposal of cargo from ,,ya Mawløya,,.

The Kara Mara interests, which are represented by Clyde & Co, acknowledge service of the proceedings
on27 May 1999. The acknowledgement of service stated that the claims would be contested "in part" .

The YM Insurers then sought permission to serve the Originating Summons on the Fifth Defendant*iuand
World Tanker out of the jurisdiction on the basis that it was a "necessary or proper party" to the
proceedings (ie. under ltSC Order l1 Rule I Ø0). At that stage it was not suggested that Vy'orld Tanker
could be served out ofthejurisdiction on the basis of RSC Order 11 Rule 1(1)(d), ie. that the claim was
one "brought to enforce...or oÍherwise ffict a contract...which - (iii) is.... governed by Englßh law; or
(iv) contains a terms to Íhe effect that the High Court shall have jurisdiction to hear and determine any
claiminrespectofthecontract". Igrantedpermission,withoutnotice,on14Junelggg. Theevidence
before me was an affidavit of Mr CS Zavos, a partner of HTD, together with an exhibit CSZ1. It is now
accepted that in his affidavit Mr Zavos did not formally and specifically depose to the fact that there is a
real issue which the court may reasonably be asked to try as between the Claimants and the First to Fourth
Defendants, as he should have done in accordance with Order 1I Rule 4(1)(d) ."

2t On 20 August 1999 World Tanker issued an Application Notice, stating that it would apply to set aside the
order giving permission to serve the Originating Summons on World Tanker out of the jurisdiction. The
grounds given were: first that World Tanker is not a necessary or property party to the action against the
Fi¡st to Fourth Defendants; and secondly that there is no "real issue" as between the Claimants and the
First to Fourth Defendants.

22. The Enforcement Proceedings in Louisiana

On 17 September 7999 World Tanker filed a claim against the YM lnsurers in the Louisiana Federal
Court: Action No 99 - 2861.'"i This claim is made under the "Direct ActÍon stalute" of Lottisiana. I shall

(1)

{2)

(3)

20.
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24.
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26.

refer to it as the "Direct Action Cløìm". The Complaint asserts that all the YM Insurers (and the
remaining insurers not involved in the current English proceedings) do business in Louisiana or the USA.
It pleads the judgment in the Louisiana liability proceedings, in particular the finding of fact that the
casualtywas the result of negligence of "Va Mawlaya" and her unseaworthiness"in Louisiano".xviil¡
alleges that these facts gave rise to a cause of action pursuantto the Dírect Aclion Slatute. The Complaint
says that by virtue of the H&M policies and their terms there is a cause of action against the insurers to the
extent of coverage under the policies. There is a reference to the insurers being obliged to pay the
damages pursuant to the judgment in favour of World Tanker in the Louisiana liability proceedings. The
prayer claims: " a decree directly against the Defendants, jointly, severally and in solido, for antounfs due
under [the insurers'J policies for thejudgntent againsf their insureds".n'iii

The YM Insurers made two responses to the Direct Action Claim. First, in the Direct Action Claim the
YM Insurers filed an answer in which they took issue with jurisdiction,Íorum conyeniens and service of
the proceedings. They also pleaded defences under the Direct Action statute and under the terms of the
H&M Policies.*i* After this tüorld Tanker served interrogatories and requests for documents on the issue
ofjurisdiction.

Secondly, in the current proceedings, the YM Insurers issued an application on l2 January 2000 for an
interim anti - suit injunction. This claimed an injunction to restrain World Tanker from continuing or
prosecuting any claim or application in the US Courts for direct payment to World Tanker of any sum
allegedlypayable under the H&M policies until the determination of the matters raised in the Originating
Summons seeking declaratory relief.

Two further enforcement proceedings have been started by Vy'orld Tanker in Louisiana. First, on 14
December 1999 Judge Lemmon approved the citation of the YM Insurers as gamishees of sums due from
the H&M policy insurers to the assureds under those policies. That led to World Tanker hling a
Supplementary Complaint in the original liability action in the Federal Cotxt "in aid of execution of
judgment",*' seeking to garnish debts "owed" by all the H&M Insurers (who are specifically named in
the Supplementary Complaint) to the judgment debtors, ie. Kara Mara.*iThe relief sought includes
"ordersadjudicatingallsumsowedbythejudgmentdebtors....tobeturnedoverÍothePlaintiff'."ii I
will refer to these proceedings as lhe "gørníshee proceedings " .

Secondly World Tanker began a further action (No 99 - 2056) in the New Orleans Civil District Court (a
State Court), against the insurers under the H&M Policies. World Tanker brought this claim in response
to the challenge to the jurisdiction of the Federal Court by the insurers. In this action World Tanker
claims declarations on what sums are due and payable by the insurers to the assureds under the H&M
policies. World Tanker pleads that such declarations will "serve the salutary purpose of termínating the
present and aclual controversies between these parties and enable the insurers to pay proceeds found
due and owing pursuant to a de/initive judgment of a court of competent jurisdiction".'"ttt The prayer
asks for declaratory orders including "the determination and quantifuing with specificity the insurance
proceeds due and payable as a result ofthe tort giving rise to such liability under each applicable policy
ofinsurance". Hiv I vr'ill refer to these proceedings as the "Stø\e Court acfion".

Interlocutory proceedings in the Direct Action Claim have continued. World Tanker has taken
depositions from thirteen insurers on the issue ofjurisdiction. It has also pressed for answers to the
interrogatories it has served and for discovery on the issue ofjurisdiction to be given by the insurer
defendants.

The Current state of the English Originating Summons Proceedings

As I have already mentioned, in the course of the two day hearing before me (on 8 and 9 February 2000)
the YM Insurers applied orally to amend both the Originating Summons and the Application for an
interim anti - suit injunction.

29. The proposed amendments to the Originating Summons

The claim that the YM Insurers wish to make in the Originating Summons now falls into fwo parts. The
original claim for declaratory relief on the proper effect of the H&M Policies is still pursued. But it has
really taken second place to the proposed additional claim. This is for a permanent anti - suit injunction

27

E.

28.
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against World Tanker. The drafting of the new claim went through several editions, but in the final
version the claim is for an injunction to restrain World Tanker from pursuing in any court, other than the
English court, any proceedings for reliefwhich is connected to any liability ofthe YM Insurers under the
H&M Policies in respect of the collision betwe en "Ya Mawløya" and"lVorld Tanker ". The grounds for
this relief are stated to be that the H&M Policies contain an Exclusive Jurisdiction Clause in favour of the
English Courts and an English proper law clause. Therefore the YM Insurers have an equitable right not
to be the subject of anyproceedings of any nature in relation to which rùy'orld Tanker seeks any relief
based upon those H&M Policies that is connected with the collision, except proceedings in the English
Courts.

The alternative basis stated is that the YM Insurers have an equitable right not to be subjected to
"vexatious, oppressive and unconscionable proceedings " in any courts other than those of England and
Wales which seek any relief based on the H&M Policies that is connected with the collision. The
Louisiana Enforcement Proceedings are alleged to be vexatious, oppressive and unconscionable.

3l. The proposed amendments to the Application Notice of an interim anti - suit injunction

There were two main changes in the proposed amendment to the Application Notice. The first was that
World Tanker should be enjoyed from pursuing any proceedings anywhere in the world other than the
Courts of England and Wales from pursuing any relief in relation to the liability of the YM Insurers on the
H&M Policies in respect of the collision.u' The second is that the interim injunction now sought should
continue "untilfurtherorder"insteadofuntilthedetermination(bytheEnglishCourts)oftheissueson
which the YM lnsurers sought declaratory relief under the terms of the Originating Summons as it
originally stood. The first version of the Application Notice had stated the grounds (which continued to
be relied upon by the YM Insurers) for the interim injunction. They were that the Louisiana enforcement
proceedings ignored the EJC in the H&M Policies or that the Louisiana enforcement proceedings were
vexatious and oppressive.

32. The final version of the re-re-amendments of the Originating Summons was only available to those
advising World Tanker at the very end of the oral hearing before me. It was agreed that any submissions
ofboth parties on the proposed re-re-amendments and the application to issue and serve this version on
World Tanker should be made in writing. The submissions of World Tanker*uiare that the proposed
relief of a permanent anti - suit injunction is misconceived in principle Therefore permission for the
re-re-amendment should be refused. Further World Tanker submits that the proposed relief for a
permanent anti - suit injunction cannot be the subject of an application for leave to serve out of the
jurisdiction underwhat is now CPR Schedule I Rale 11,1 (1)(c) or (d). World Tanker also submitted that
there ought to be a fresh application for permission to serve the re-re-amended Originating Summons on
World Tanker out of the jurisdiction. World Tanker says that such an application would be bound to fail
because the YM Insurers would not be able to depose to a beliefthat they had a good cause ofaction for
a permanent anti - suit injunction. Further, even ifthe court were prepared to treat that application as

having been made and the necessary formal evidence as having been provided, then World Tanker asked
the court to treat the application for leave to serve out of the jurisdiction as being without notice.
Therefore, even if it were granted World Tanker would be able to renew its challenge to this court "on
notice", rather than the Court ofAppeal.

In relation to the proposed amendment to the Application Notice for an interim anti - suit injunction,
World Tanker objected to the fact that the injunction now sought was much wider, a it sought to enjoin any
proceedings throughout the world, rather than just in the USA or Louisiana. World Tanker said that the
YM Insurers should not be permitted to "ambush" them with this new and much wider application.

The YM Insurers' responses**u" to these submissions are that: (i) there is no need for a party to obt¿in
permission to issue and serve out of the jurisdiction an amendment to any originating process which
claims a new cause ofaction; but (ii) ifthere is then the court can either rely on the existing evidence or the
YM Insurers would undertaken to file any necessary formal evidence, in particular stating that the YM
lnsurers believed that they had a good cause of action in respect of the claim for a permanent anti - suit
injunction; (iii) the claim for a permanent anti - suit injunction is a cause ofaction which could be the
subject matter of originating process; (iv) although the interim injunction now sought is in wider terms,
the points were all argued at the hearing and as there is no suggestion ofprejudice to World Tanker (in the
sense that it has not had the chance to argue a point or put in evidence), then the Court should deal with the

-t -J.
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new relief claimed. The YM Insurers accepted that if they failed in their submission that World Tanker
was bound by the EJC, then any interim anti - suit injunction could only be limited to the current Louisiana
enforcement proceedings.

F The Issues that have to be determine

À Threshold Question. The YM Insurers' claim for an anti - suit injunction is now clearly the more
important of the two claims made in the Originating Summons as re-re-amended. World Tanker submits
that such a claim cannot be the subject oforiginating process where the relevant defendant is outside the
jurisdiction. Therefore leave to re-re-amend the Originating Summons should not be granted nor should
the Court entertain an application for leave to issue and serve the re-re-amended Originating Summons
out of the jurisdiction. So I think that the flrrst, th¡eshold question is whether an anti - suit injunction can

be the subject ofa claim by the YM Insurers when the defendant sought to be enjoined has to be served
outsidethejurisdiction. BecausetheYMlnsurersclaimsthattheyareentitledtoananti-suitjurisdiction
on the basis of either (i) the existence of the EJC in the H&M Policies; or (ii) the existence of the English
proper law clause in the H&M Policies, both these potential claims against.World Tanker have to be
considered.

Permission for leave to re-re-amend and to issue and serve the claim for an anti - suit injunction
out of the jurisdiction. If either one of those claims for an anti - suit injunction can be the subject of an

Originating lSummons when the defendant has to be served outside the jurisdiction, then the next issues
must be: (i) whether the Court should grant permission to re-re-amend the Originating Summons; and (ii)
grant permission to issue and serve tlie re-re-amended Originating Summons on World Tanlcer outside the
jurisdiction. The pointq are inextricably bound up. The Court will not grant leave to re-re-amend unless
it is satisfied that the new claim is one for which Rale 11.11 (1) leave would be granted. That question
therefore involves three sub - issues. They are:

(1) Whether the YM Insurers can bring themselves within,R11.1 (1) pøragraph (d) sub parøgraph
(ìíi) or (ív)n Schedule 1 to the CPIR. Although paragraph six of the proposed re-re-amended
Originating Summons claimed an anti - suit injunction generally against "the Defendanls" this
relief is clearly aimed only at the Sixth Defendants, World Tanker. Therefore paragraph (c)
("necessary or proper pany') is irrelevant for this particular application, because no similar
claim is brought against a party within or outside the jurisdiction;

If the YM Insurers can rely on paragraph (d) (iíi) or (Ív) in relation to the claim for an "anti -

suit" injunction against World Tanker, then can the YM Insurers also satisff the Court that this is
a proper case to permit service out of the jurisdiction under Rule 11.4(2);

(3) If the YM Insurers can do so in principle, then should permission be refused on the ground that
the application was made by re-re-amendment and there has been no formal submission of
evidence in support of this new application so as to satisfy Rule 11.4(1) and (2). Altematively if
the Court grants pemission, should it be on the basis that the application was "without notice",
so that World Tanker could reapply to set the permission aside.

Should the original permission to issue and serve the declaratory proceedings on the Sixth
Defendant be set aside. Whether or not the application to issue and serve the claim for an anti - suit
injunction on World Tanker is refused, the next question must be whether the permission I gave to serve
out of the jurisdiction the unamended Originating Summons, claiming the declaratory relief in respect of
the points on the H&M Policies, should be set aside. That involves the following issues:

(l ) Whether the YM Insu¡ers can show that the declaration claim comes within either ,R ale 11.1 (1)
parøgrøph (c) or (d);

Ifthe YM Insurers can only rely onparagraph (")ouü¡, then is there a "real issue to be tried"
between the YM Insurers and the First to Fourth Defendants. If there is then is the formal defect
in Mr Zavos' first affidavit (which is admitted) fatal to this application or not;""i'

(2)

(2)
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Ifthe YM Insurers have got a good cause ofaction against the First to Fourth Defendants on
which they can rely, then have they got a "good cause of actioi,r" against World Tanker in
respect of the claims for Declarations;

(4) Ifthey have then is this a case where the Court ought to exercise its discretion to serve out under
Rule 11.4 (2).

The Application for ân interim anti - suit injunction. Mr Gaisman accepts that if he loses on the issue
of whether leave should be given to serve World Tanker out of the jurisdiction (on the basis of either the
original claim or the new claim for a permanent anti - suit injunction), then the issue ofwhether there
should be an interim anti - suit injunction becomes irrelevant. However if the YM lnsurers should win on
the issue ofleave to serve out on either basis, then the Court has to consider whether an interim injunction
should be granted. The YM Insurers claim an injunction on two grounds, which are:

(l) That World Tanker is bound by the EJC in favour of the English Courts in the H&M Policies; or

(2) That'World Tanker is not bound by the EJC but is attempting to make a claim on the basis of the
H&M Policies that are expressly governed by English law.

The YM Insurers application for leave to serve out ofthe jurisdiction for an "anti - suit" injunction
against \ilorld Tanker.

39. The parties' arguments.

The arguments of the YM Insurers are as follows:

(l) In the Direct Action claim in Louisiana World Tanker asserts a right to make a claim under the
H&M Policies directly against the YM Insurers World Tanker claims that it can do so under
Louisiana law by virtue of a statutory right of action confened on it by the Louisiana Direct
Aclion Sfatute.

(2) Once World Tanker claims that the Direct Action Støtute, confers on it rights to make claims
under the H&M Policies, then, so far as the English Court is concerned, Vy'orld Tanker must be
regarded as being subject to all the bundle of rights and obligations that are contained in those
contracts. Those include the ECJ in favour of the English Courts and there is not "good
reason"'u why World Tanker should not be bound by it.

(3) Alternatively, World Tanker has accepted in these proceedings that if the Louisiana Federal
Court has to deal with a claim by World Tanker to rely on its statutory rights under the Direct
Aclíon Sløtute, then the Court must, in the first place, construe the H&M Policies for the
purpose of seeing whether there would be any right by the Kara Mara interests to make claims
under the policies as assr¡reds. World Tanker has also accepted that the H&M Policies are
governed by English law. It has further accepted that this exercise of construction will be done
by the Louisiana Court in accordance with English law.***i If the Louisiana Court does so, then it
would be bound to conclude that the H&M Policies contain EJCs in favour ofthe English Courts.
Although it is possible (or even likely**i') that the Louisiana Courts would strike down the EJC
asbeing "unlawful"rithinthemeaningofparagraph(C)oftheDírectActÍonStøtute$ó55,that
is inelevant to an English Court when considering whether World Tanker should be treated as

being bound by the EJC.

(4) Once it is shown that World Tanker is attempting to make claim on the H&M Policies by means
of the Direct Actíon Støtute and the H&M Policies contain an EJC in favour of the English
Courts and they are governed by English law, then that means that World Tanker is trying to rely
upon contractual rights but is also evading compliance with terms of the contracts that govern the
law and forum by which those claims should be determined.

The YM Insurers, being a party to the H&M Policies, are entitled not to be subjected to
proceedings of any nature in any Courts other than those of England or Wales where a party

(3)
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claims relief connected with alleged liability of the YM Insurers to their assureds under those
polices in relation to the collision If World Tanker made any claim under the H&M Policies,
then it should be bound by all the terms, including the EJC.

The fact that the Louisiana Court might hold the EJCs "unlawful" for the purposes of deciding
whether \üorld Tanker could enforce a claim against the YM Insurers under the Direct Acrion
Stølute, is not a good reason to hold that World Tanker can evade being subject to the EJC in the
H&M Policies.

Accordingly the YM Insurers can show that they have a claim to enforce an equitable
right,***ii¡which is based upon an EJC so that it falls withinpøragraph (tt)(Ð of the Rule 11.1
(1).

Altematively, if the YM Insurers cannot rely on the EJC the fact remains that World Tanker
wishes to make a claim based upon the H&M Policies that are subject to English law, so the case
falls withinpøragraph (d)(üÐ. In all the circumstances, particularly where the Louisiana Court
may not give effect to the terms of the policies in relation to the provisions concerning "pay to be
paid" and the "prior consent of underwriters " to legal costs, then it would be vexatious and
oppressive to permit rüy'orld Tanker to pursue the claim under the Direct Action Statute in the
Louisiana Courts.

The action by World Tanker claiming a right to garnish any proceeds from the H&M Policies
payable by the YM Insurers to their assured also concerns the issue ofwhat sums (ifany) are due
to the assureds under the policies. That is a contractual issue under a contract governed by
English law and containing an EJC in favour of the English Courts. The State Action raises
broadly the same issues, but in that case directly against the YM Insurers. The only reason for
those proceedings is so that ultimately, World Tanker can beneñt from contractual rights under
the H&M Policies. Therefore the same considerations apply to all three types of enforcement
proceedings in the Louisiana Courts.

40. The arguments of World Tanker are as follows

(l) For the purposes of obtaining leave to serve proceedings on a party out ofthe jurisdiction under
Rale 11.1- there must be an underlying cause of action. A claim by the YM Insurers for a

permanentanti-suitinjunctionisnota"causeofaction"forthepurposesofRuIe11.1(1). An
injunction is only a remedy.

If, in principle, an anti - suit injunction can be regarded as a cause of action in itself, World
Tanker is not a party to the H&M Policies and therefore is not bound by the EJC. Nor is it bound
by the EJC just because it is asserting "a right of direct action against the insurer within Íhe
terms of the policy""'i' tnthe Louisiana Court under the Dírect Action Stature.

Even if the English Court should regard the Louisiana Enforcement Proceedings by 'World
Tanker as effectively making claims on the H&M Policies which are subject to an EJC,
nonetheless the English Court must place itself in the position of the Louisiana Court and
consider whether, in the context of the Direct Action Statate, the EJC would be enforced. It
obviously would not because that would defeat the whole object of the statute as the rights
granted by the Louisiana statute could not be enforced in any other court.

Therefore the YM Insurers could not bring themselves within Rule 11.1(1) paragrøph (d)
because there is no claim either to " enforce the ECJs in the H&M Policies, nor is there a claim
"oÍherwise to effict" those contracts.

Altematively there should be no leave to serve out because it would not be a proper case to
permit it under Rule 11.4(2).

In any event the YM Insurers did not claim an anti - suit injunction in their Originating Summons
for which they obtained leave without notice. It is an entirely new "cause of action" for which the
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Claimants must obtain fresh leave, on the principle established in Parker v Schuller (1901) 17
TLR 2gg and many cases subsequently.xxxv The Claimants have not put the proper evidence
beforetheCourtinsupportofthisnew"causeofaction". Theyshouldnotbeallowedtorelyon
the existing evidence (in support of leave to serve out in relation to the Declaratory relief
originally sought in the Originating Summons) to support the new claim. Even if permission
were to be granted, World Tanker must be entitled to treat it as an application "without notice"
and could apply to set it aside again.

41. .A.nti - suit injunctions: the Basic Principles

Mr Boyd is obviously correct in submitting that an injunction is not, in itself, a cause of action. It is a

remedy which the English court has power to grant when itis "just and conveníent to do so" within the
wording of section 37(1) of the Supreme Coart Act I98I . The right to obtain an injunction depends on
there being a pre-existing cause of action against a defendant. That has to arise out of "an invasion,
actual or threaîened [by the defendant] ofa legal or equitable right ofthe plaintifffor the enforcement of
wltich the defendant is amenable to the jurisdiction of the court" : per Lord Dìplock in Sískína (Owners
of Cargo løtely laden on board) v Distos Companía Nøvìerø SA [1979J AC 210 at 256.

42 Lord Diplock applied that analysis (used in The Siskina in relation to "Mateva" injunctions) to the
question of the juridical basis on which a claimant could obtain an anti - suit injunctionin British Airways
Board v Laker Aìnoays Ltd [1985] AC 58 øt 818-D. He held that there could be a legal or equitable right
not to be sued in a foreign court ifthe action ofthe defendant in suing there was "unconscionable". Lord
Scarman applied the same analysis in his speech in the same casei see pøge 95D-H. ln South Carolína
Insurønce Co v Assurantie Maalschøppij "de Zeven Provincíen" NV [1987] AC 24,Lord Brandon of
Oakbrook said that the English Courts had power to grant an anti - suit injunction even in cases where no
legal or equitable right had been infringed or was threatened and even when the actions of the party
bringing the foreign proceedings was not "unconscionable": see page 40F*¡.

43. In subsequent cases in which the House of Lords or the Privy Council has considered the juridical basis
for the grant ofanti - suit injunctions, they have made it clear that the remedy ofan injunction is available
because some legal or equitable right is or may be infringed by the foreign proceedings that the claimant
wishes to restrain. The court can invoke the jurisdiction when "the ends of justice require
,7",#¡'"although certain other criteria must be fulfilled as well. I think that this is the effect of the analysis
tn the Aerospatìale case (see footnote below); Channel Tunnel Group Ltd v Balfoar Beafiy
Construction Ltd [1993] AC 335 øt B-D per Lord Muslillf*iil Mercedes - Benz AG v Leidack t19961 1
AC 284 øt 310G-H per Lord Nìchollsf*h attd Aìrbus Industrie GIE v Patel [1999] t AC 119 øt 1338
and 134F per Lord Goff of ChÍeveley.

44. So I am quite satisfied that a claim for an anti - suit injunction could be the sole relief sought in the YM
Insurers' Originating Summous and that it would be a legitimate claim. There can be two bases for the
reliefsought. The first is that there had been a breach ofa contractual provision which binds the defendant
and by which the parties have agreed that claims falling within the provision should be pursued
exclusively in the English Courts"lor an arbitration tribunal.*riIn those cases the prosecution of
proceedings in a foreign court is an actual infringement of a legal right of the claimant for an anti - suit
injunction. The English courts' general approach is to enforce those contractual provisions unless there is
good reason not to do so.

45. The second basis is that the prosecution ofthe foreign proceedings is, in the circumstances, unjust. Ifthe
English court finds it is unjust, then that will amount to the actual (or if proceedings are threatened) a
potential invasion ofan equitable right not to be the subject ofunjust or "unconscionable" action. In the
most recent st¿tement of the principles upon which the English courts will grant anti - suit injunctions, the
House oflords' decision in,4 irbas Industrie GIE v Patel [1999] I AC 119, Lord Goff of Chieveley drew
a distinction between "alternative forum" cases and "single forum" cases. In the former he said the anti -
suit injunction jurisdiction will be exercised where the pursuit of the relevant proceedings is "vexatious
and oppressiv"".xtiiln the case of "single forum" cases the jurisdiction will be exercised by the English
court where the pursuit ofproceedings overseas is "unconscionable-.rtiii But in both cases the court has to
focus on "the character of the defendant's conduct, as be/its an equitable remedy such as an
injunction".'ti''
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46. Anti - suit injunctions and Rule f 1.l(1)

Rule 11.1 (f (as scheduled to the CPÌ) provides that a claim form may be served out of the jurisdiction
with the permission of the court if' the "claim" comes within one of the lettered paragraphs of Rule
11.1(1). The "claim" will usually be framed in terms of a remedy that the claimant wishes the court to
grant because the defendant has infringed the legal or equitable rights of the claimant, in the manner set
out in the Claim Form. The remedy sought could be damages or it could be a final injunction. Once it is
accepted, as I think it must be, that a claim for an anti - suit injunction is based on the actual or threatened
invasion of legal or equitable rights, then it is clear, contrary to Mr Boyd's submission, that such a
"claim" can be the subject of proceedings which the claimant intends to seek permission to serve on a
defendant out ofthe jurisdiction.

In cases where the foundation for anti - suit injunction is that the defendant has brought foreign
proceedings in breach of an EJC in favour of the English courts by which he is bound, the Claimant can
saythat, forthepurposesof RuIe 11.1(1),the "claint" fallswithinparagraph (d). ltwillbea "claint" to
"enforce...or otherwise affect a contract...being a contract which ...(N) conlains a lerm lo the effect that
theHighCourtshallhavejurisdictiontohearanddetermineanyclaíminrespectoftltecontract". That
was the analysis and conclusion of the Court of Appeal in relation to an English arbitration clause in
Schìfføhrtsgesellschaft Detlev von Appen GmbH v Voest Alpine Intertrading GmbH F99T 2 Lloyd's
Rep 279ft" see particularly the judgment of Hobhouse LJ at page 287 and, Sir Richard Scott V-C at pøge
291 . I note that in that case it does not seem to have occurred to anyone that there were any difficulties in
making a claim for an injunction to restrain the Brazilian proceedings the subject of an action for which
leave to serve out of the jurisdiction under RSC Order 11 Rule 1 was needed.

In my view the analysis of the Court of Appeal in DVA v Voest must apply also in relation to an EJC. That
is equally a contractual agreement that disputes will be resolved by a tribunal that has been chosen by the
parties. A claim for an injunction to restrain a defendant who, it is said, is bound by the terms of the
English EJC, must therefore be a claim to enforce the relevant contract; alternatively it is one that
olhet'wise affects the relevant contract.

'Where there is no English EJC or English arbitration clause, the claimant may have more difficulty in
persuading the English court that his "claim" comes within one of the paragraphs of Rule 11.1(1). BlutI
think that Mr Gaisman is correct in submitting that if the claim for an anti - suit injunction is in connection
with a contract that is expressly governed by English law, then in principle the "claim" for an anti - suit
itrjunction will be orre "brought to...otherwise affect a conÍract...which (iii) is by its terms, or by
implicaîion, governedby English law". lnGulf Bank KSC v Mitsabishì Heavy Industries Ltd p9941 I
Lloyd's Rep 323 Hobhouse J emphasised that the wording ofthe first part of paragraph (d) was intended
to cover every possible category of contractual claim. He said that a claim for a declaration that a claimant
was not bound by a contract (eg. because it has been frustrated) " affects the contract" . He continued: '7
claimfor a negative declaration cannot be described as a claim to enforce a contract; it is the converse
of that. It is a claim which affecf s a c ontract " : see page j 2 7 RIIS.

50 In my opinion Hobhouse J's analysis'l"i must meant that a claim for an anti - suit injunction which is made
in connection with a contract that is governed by English law, is a claim "which affects a contract " . Thus,
provided that the claimant can demonstrate that the relevant contract satisfies one or other ofthe criteria
set out in the sub - paragraphs (i) to (iv) of parøgraph (d), the claim for an anti - suit injunction in
connection with a contract is capable of falling within pøragraph (d)(i¡Ð of RuIe I IJ (1).

51 However it is important to emphasise that, whether the claim for an anti - suit injunction is based upon an
EJC or the fact that the contract is governed by lEnglish law and the prosecution of the foreign
proceedings would be "unjust", there are three further hurdles that the claimant must surmount before it
could obtain permission to serve the claim for an anti - suit injunction out of the jurisdiction. First the
claimant must showthat there is a "good arguable case" that (i) there is a contract; and (ii) the intended
defendant is, by some means, boundby lhe contract, in particular the EJC. Otherwise the claim would not
fall withtn parøgraph (d)(iv) at all. I think that this is clear from the speech of Lord Goff of Chieveley in
Seaconsør Far East Ltd v Bank Markøzì Jomhouri Islami Iran 11994] 1 AC 438; see pørticalarly aÍ
4554 and 4574. Secondly it must show that there is a serious question to be tried on whether there should
be an anti - suit injunction. Thirdly it must demonstrate, in accordance with RuIe 11.4(2) that it has been
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made "suffrciently to appear to the court that the case is a proper onefor service out ofthejurisdicfion
under this Order".rhii

Can the YM Insurers show that they have a"good argaable case" that the claim comes within
paragraph (d)(iu)?

There is a fundamental division between the parties on this issue. Mr Gaisman for the YM Insurers
submits that once World Tanker asserts, in the Direct Action Claim, that it has statutory rights under the
Dìrect Actíon Statute tobring claims on the H&M Policies, then, by the terms of the statute itself, World
Tankerisasserting "arightofdirectactionagainsttheinsurerwithinthetermsandlimitsofthepolicy".
This is a contractual claim, he says, and it does not matter that World Tanker was not originally a party to
the H&M Policies with the YM Insurers. He submits that World Tanker's position is no different from a
person suing as an assignee of a contract*luiiior a person making a claim tnder sectìon I of the Third
Pørties (Rights against Insurers) Ac, 1930.*ti' Both types of claimant have been held to be bound by
arbitration clauses concluded between the original parties to the contracts. Mr Gaisman says that the same

principle should apply to rùy'orld Tanker and the EJC in the H&M Policies. Therefore as far as an English
court is concerned a person who claims on a contract by a statute that grants bim a "right of dírect action
against the insurer within the terms and limits of the policy"/ must be bound by all its terms, including the
EJC. So the claim by the YM Insurers for an anti - suit injunction is one to "enforce" the terms ofthe
H&M Policies, including the EJC or is one that "otherwise affects" those conhacts. In either case there is
sufficient ofa contract nexus befween the YM Insurers (who have always been a party to those contracts)
and World Tankero the claimants pursuant to the Dírecl Aclìon Statute,to say that there is a good arguable
case that the claim comes withinpøragruph (d)(iv).

Mr Boyd for World Tanker accepts that, in the Direct Action Claim, the Louisiana Court would be bound
to construe the H&M Policies according to English law principles in the first place, but he submits that
this does not mean that World Tanker would, in the eyes of the Louisiana courts, be bound by the EJC. He
relies upon paragraph C of the provisions of $ ó55, which state that "any action brought under the
provisions of this Section shall be subject to all of the lawful condilions of the policy or contracÍ and the
deþnses which could be urged by the insurer to a direct actin brought by the assured, provided fhe terms
and conditions of such polícy or confiøct øre noÍ Ín vìolatÍon of the luws oÍ th¡s Stø1e"." Mr Boyd
submits that if the Louisiana Courts were to give effect to the EJC then it would defeat the whole object of
the Direcl Action StataÍe, therefore it would not do so. The English Court should put itself in the same
position as the Louisiana Court which was enforcing lhe Dírect Action Støtute and so hold that World
Tanker would not be bound by the EJC.

Although the claim for an anti - suit injunction relates to all three Louisiana Enforcement Proceedings, I
think it is sensible to concentrate first on the Direct Action Claim in which World Tanker directly asserts

rights against the YM Insurers. In my view there are two stages to the exercise of seeing whether there is
a good arguable case that the claim by the YM Insurers for an anti - suit injunction is one "to enforce" or
"otherwise affects" a contract within the four sub - paragraphs of Rule 11.1 (1) paragrøph (d)(iv). The
first stage is to see whether the claim by World Tanker against the YM Insurers in the Louisiana
Enforcement Proceedings under the Direcl Aclion Statuf¿ is contractual in nature. If it appears to be so,

then the second stage must be to see ifit there is a good arguable case that the claim by the YM lnsurers in
the English proceedings for an anti - suit injunction is one "to enforce" or "otherwise fficts" a contract
within p øm g r ap h (rI) (ìv).

When the English court is considering each stage it has to decide on the nature of the claim: is it
contractual or not. In doing this the English Court must, I think, perform the analysis from the viewpoint
of English law concepts of a "contractual" claim. It must do so because ultimately the question is whether
the claimant has a "good arguable case" that the type of claim comes within a procedural rule of the
English Court: viz. Rule lIJ(l)(tl). The English procedural rule is obviously framed with English law
concepts of conhact and contractual claims in mind. There is thus every practical reason for performing
the analysis according to English concepts rather than those of the law of another jurisdiction where
claims might be brought or are being brought. So in principle I would reject Mr Boyd's submission that I
should consider the nature of the claim by World Tanker under the Direct Actìon Stalute through
"Louisiana law spectacles".
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I also think that this was the approach of the Court of App eal in DVA v Voest. It is particularly clear in the
judgment of Hobhouse LJ. The facts of the case are complicated. A ship, the "Jay Bola",had been time
chartered then sub - voyage chartered. Both the time and voyage charter contained an English arbitration
clause. The cargo was damaged on a voyage from Brazil to Bangkok. The Brazilian cargo insurers
indemnified the voyage charterers. In return the voyage charterers gave the insurers a "subrogation
receipf' that assigned to the insurers all rights of action arising out of the damage to the cargo. The
Brazilian insurers then sued the shipowners and time charterers in Brazilian proceedings, doing so in their
ou/n name as statutory assignees (by Brazilian law) of the rights of the assured cargo owlers. Hobhouse
J heldliithat the action of the insurers against the shipowners was irrelevant. But he held that, as against the
time charterers, the rights being asserted by the Brazilian insurers were derived from the voyage
chaf,terers. He further held riiithat, as the rights of the parties to the time charter were governed by English
law, then the Brazilian insurers, as statutory assignees of the voyage charterers' rights, acquired those
rights subject to the English arbitration clause. The time charterers wished to claim an injunction to
restrain the Brazilian insurers from pursuing the Brazilian proceedings on the basis that they were bound
by the English arbitration clause and so should arbitrate disputes in English arbitration proceedings.

Having held that the Brazilian insurers took their rights under the time charter subject to the arbitration
clause, Hobhouse LJ then considered whether the time charterers' claim for an injunction fell within.R,SC
Order 11 Rule I (1)(d). He held that it did. As I understand his reasoning, (at pøges 285 to 288), itwas
as follows: (i) the English Court is entitled to analyse, using English law concepts, the nature ofthe claim
being brought by the Brazilian insurers in Brazil; (ii) the claim asserted by the Brazilian insurers is that of
a statutory assignee (under Brazilian law) of the rights of the voyage charterers; (iii) the claim is made
against the time charterers under the voyage charter; (iv) because that contract is governed by English law
the question of whether the stahrtory assignee is bound by the arbitration clause is also govemed by
English law, at least so far as an English Court is concerned; (iv) as a matter ofEnglish law the statutory
assignee is bound by the arbitration clause in that English law contract; (vi) the time charterers wish to
prevent the statutory assignees from pursuing Brazilian proceedings in breach of the English arbitration
clause; (vii) therefore the time charterers are " enforcing " an English law contract, so (viii) the case comes
within p arøg r ap h ( tI) (ìv).

The position in the present case is that World Tanker has asserted a claim on the H&M Policies by virtue
of the Direct Actìon Statule in the Direct Action Claim. It is true that World Tanker have not become a
party to the policies by a mechanism of statutory novation or of stahrtory assignment.riu But in my view the
nature of the rights that the Direct Action Støtute confers to \ùy'orld Tanker is contractual; it confers a
statutory right to make a claim on a contract to which World Tanker was not originally a party. And
(subjecttoparagraphCofthe Statute)therightsareconfined tothe "terms andlimits of thepolicy".

If the statutory claim by World Tanker (in the Direct Action Claim) is based on the H&M Policies and is
to be characterised as contractual, then the next question is, following Hobhouse LJ's analysis in DVA v
Voest; what are the tetms of that contact on which'World Tanker wishes to rely in order to make its claim
against the YM Insurers? World Tanker accepts that the H&M Policies contain an English proper law
clause and an EJC in favour of the English Courts. If V/orld Tanker wishes to rely on some contract terms
then, to an English lawyer, it must at least be highly arguable that it is subject to all the terms of that
contract. So the YM Insurers would be entitled to say that if rWorld Tanker wishes to make a claim based
on the H&M Policies terms, it must be subject to all the bundle of rights and obligations contained in that
contact, including the EJC.

It would seem that if this analysis is correct in English law, then this would also have to be the conclusion
of the Louisiana courts, at least at this first stage. This is because it was accepted by Mr Boyd for World
Tanker that the Louisiana court would, in the first place, construe the H&M Policies according to English
law.lu The only reason that the Louisiana court might subsequently strike down the EJC is if it declared
that it was not " lawful' or that it was " in yiolation of the laws of this state " .t" But in my view, contrary to
the submission of Mr Boyd, there is no reason why the English court should have regard to the Louisiana
law concept of whether an EJC in favour of the English courts is lawful, at least when, upon an English
conflicts of laws analysis, the contract is govemed by English law. Hence inAggeliki Charís Companía
Moritima SA v Pagnan Sp (The "Angelìc Grace") [1995] I Lloyd's Rep 87 the Court of Appeal held
that it need not have regard to the fact that the Italian court might not give effect to the English arbitration
clause.luii And,i¡Akaív People's Insurance Co fl998J I Lloyd's Rep 90, Thomas J disregarded the fact
that the Australian High Court would not have given effect to the EJC in the insurance contract.
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Therefore I conclude that the nature of the claim by World Tanker against the YM Insurers in the Direct
Action Claim is contractual and the terms of that contract would include the English proper law clause and
the EJC.

The next question must be: is the contractual nexus between'World Tanker and the YM Insurers sufficient
to enable the YM Insurers to say that their claim for an anti - suit injunction is one to "enforce" a contract
that contains an EJC. In my view it is. Mr Boyd submitted that Fìnnìsh Marìtìme v Protectìve Nøtional
Insurance Co [1989] 2 Lloyd's Rep 99 established that for the purposes ofobtaining permission to serve
out of the jurisdiction wrder parøgraph (d),the claimant and the defendant had to be pafües ("in the

fullest sense")ru¡¡i to the contract upon which the claim was made. I think that the position is more subtle
than that, as Hobhouse LJ makes clear in DVA v Voest: see page 287.

lnthe Fìnnìsh Møritìme case the claimant sought a declaration that it was not a parfy to a contract with
the defendant and obtained leave (without notice) under RSC Order 11 Rule I (1)(d)(¡Ð to serve the
proceedings on the defendant. Mr Adrian Hamilton QC, sitting as a Deputy High Court Judge, held that a
claim for a declaration that there was no contract between the claimant and the defendant could not be
within Order 11 Rule I (l) (d). So he set the leave aside. In DVA v Za¿sl Hobhouse LJ accepted that
analysis,holdingthatforthepwposesofpørøgraphs(d)and(e)oforderllRulel(1) "ítísnecessaryto
assert that there is a contract".ti'But he ìvent on to hold that if the Claimant in the English proceedings
does assert, for the purposes ofthe English proceedings, that there is a contract by which the defendant is
bound and the Claimant wishes to enforce an arbitration clause in that contract, then it does not matter that
one or other of parties has become bound because it is an assignee or by virtue of some other legal
mechanism.

That is the position in this case in the Direct Statute Action. There World Tanker asserts that it has a
statutory right to enforce contractual rights against the YM Insurers under the H&M Policies. The YM
Insurers accept that this may be so for the purpose of the present English proceedings. The YM Insurers
then say that, if that claim based on the H&M Policies is made in Louisiana, then World Tanker must be
bound by all the terms, including the EJC in favour of the English Courts. And it is because the YM
Insurers wish to enforce the English EJC that they bring the English proceedings for an anti - suit
injunction.

For the purposes of seeing whether a claim fell within pøragraph (d), Hobhouse LJ posed two questions
tn DVA v Voest at page 287: "ls îhere a conîract? Is the [claimant] seeking to enforce thaÍ contract
against the defendønt? " In the present case, in relation to the Direct Action Claim I think that the two
relevant questions can be expanded to: "does the Claimant in the English proceedings rely on a contract
on which the proposed defendant asserts claims in the foreign proceedings; if so is it seeking to enforce
that contract against the defendant?" The answel to both question is "yes". Alternatively the claim fbr an
anti - suit injunction against the Direct Action Claim is one that " otherwise effects " theH&M Policies that
are governed by English law and have an EJC in favour of the English Courts. Therefore I have concluded
that there is a sufficient contractual nexus between the claimant and the defendant to come within
paragraph (d)(itt).

The next issue is: does the claim for an anti - suit injunction against the Garnishee Proceedings and the
State Action also fall within paragraph (tl)(iv) . Mr Boyd submitted generally that none of the Louisiana
Enforcement Proceedings were contractual in nature. He did not advance any additional arguments on
this point in relation to the Garnishee Proceedings and the State Action. But he did suggest that the nature
of those two actions was so well known to the English Courts that it could not be argued that World
Tanker's action in bringing them to aid enforcementwas "unconscionable".t* In argument Mr Boyd did
accept that all three sets ofproceedings were brought to enforce the judgment in the Louisiana Liability
Proceedings. Mr Gaisman submitted that all three actions in the Louisiana Enforcement Proceedings
raised the same question: what is the scope of the H&M Policies underwriters' contractual obligations
under the H&M Policies. In the Gamishee Action World Tanker seeks a direct payment of sums due
under the policies to the assured; in the State Action World Tanker seeks declaration of rights under the
H&M Policies.

It seems to me that once the YM Insurers have satisfied the Court that they have a good arguable case that
they can rely on a contract (the H&M Policies); that they are seeking to enforce it or that it otherwise
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affects it; and that it contains an EJC in favour ofthe English Courts, then that must be enough to satisff
the first requirement for obtaining permission to serve out of the jurisdiction, ie. by coming within Rule
11.1 paragraph (d)(rv). The issue ofwhether the permission should extend to a claim for an anti - suit
injunction against all the Louisiana Enforcement Proceedings, including the Garnishee Proceedings and
the State Action mus! I think, depend on the answers to the next two questions: is there a serious issue to
be tried on the merits of the claim for an anti - suit injunction against one or more of the foreign
proceedings and, ifso, is this a proper case for permission to serve out ofthe jurisdiction.

But if necessary I would hold that the claims for an anti -suit injunction against those two proceedings also
come directly wilhinparagraph (tl)(ív). The three Louisiana Enforcement Proceedings are all closely
related. The ultimate aim of all of them is to enforce the judgment in the Louisiana Liability Proceedings.
And they all seek relief (against the YM Insurers amongst others) conceming contractual rights under the
H&M Policies. In the current proceedings, in relation to all the Louisiana Enforcement Proceedings, the
YM Insurers rely upon the H&M Policies and say that they wish to enforce one of the terms: that is the
EJC. I appreciate that, in the Gamishee and State Action proceedings, World Tanker is not asserting a
direct statutory right to claim on the HP against the YM Insurers under the Direct Action Statute. BLrtl
think that fact is not crucial to this issue. Pøragraph (d)(iu) and the cases do not state that, in order to
come within the paragraph the proposed defendant must for all purposes be bound by the EJC in the
English law sense of being in privity of contract with the Claimant. Indeed DVA v Voestholds that this is
not necessary. I think it is enough that for the YM Insurers to satisff the Court that they have a good
arguable case that, in relation to each ofthe foreign proceedings (i) they can rely on a contract (the H&M
Policies); and (ii) they can " enforce" the EJC in relation to those proceedings; alternatively (iii) that the
claimforananti-suitinjunctioninrelationtothoseproceedingsisonethat "otherwiseaffects"theH&M
Policies.

Accordingly I hold that the YM Insurers have a good arguable case that the claim that the YM Insurers
makes for an anti - suit injunction comes withinpøragraph (tl)(iv). IfI had concluded that there was not
a good arguable case that the claim for an anti - suit injunction based on the EJC came withinparagruph
(d)(iv), then the same result must obtain if the claim were based on. parugraph (d)(iii), relying on the
English proper law clause in the H&M Policies. This is because the same issues are involved in both
instances. The first is whether the claim of World Tanker is sufficiently contractual; the second is whether
there a sufficiently close contractual nexus between the claimant and the defendant to come within
pørøgraph (d)(íìì) or (ir,). Therefore in practice the YM Insurers can only advance their claim for an anti
- suit injunction on the basis that there is an arguable czse under paragraph (tl)(ív).

Are there "serious ìssues lo be tried" on the YM Insurers claim on the merits for an anti - suit
injunction?

Again I consider the point first in relation to the claim for an anti - suit injunction against the Direct Action
Claim. The issues here will be: is World Tanker bound by the EJC; if so should it be held to that
contractual provision? On both points the answer to this question must be "yes" in the light of the
approach of the CA in Contìnental Bank NA v Aeøhos Companiø Naviera SA [1994] I lyLR 588 and
AggelíkÍ Chøris Companía Møritìmø SA v Pagnan SpA (The "Angelic Grace") U9951 I Lloyd's Rep
87. Mr Boyd advanced arguments that there were good reasons under Z¿¿isiøna lawwhy World Tanker
should not be held bound by the EJC in the H&M Policies. But I am satisfied that the basic position, so far
as the English Court is concemed, is that if someone asserts rights under a contract which contains an EJC,
then that person has to show good reason why it should not be bound by that clause. Therefore there must
be "serious issues to be tried" on the question of whether or not World Tanker should not be bound by the
EJC. I would go further and say that the YM Insurers have a good arguable case that World Tanker should
be bound and so the YM Insurers are entitled to the anti - suit injunction that they seek.

Mr Body did not suggest that, in relation to this particular point, there were distinctions in the position of
\ùy'orld Tanker on each of the three Enforcement proceedings in Louisiana. He was right in this. They are
all proceedings to enforce the Louisiana Liability judgment. All three of the actions are based on World
Tanker's assertion of rights to declaratory relief or payment under the H&M Policies. Therefore there
must be serious issues to be tried on the issue of whether the YM Insurers are entitled to an anti - suit
injunction in relation to all three ofthe Louisiana Enforcement Proceedings.

68.
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72. Has it been demonstrated that a proper case for permission to serve oú: Rule 4(2)
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Mr Boyd's arguments under this heading were, broadly, as follows. First he said that permission should
not be granted because it would effectively enable the English Courts to decide on whether the Louisiana
Direct Action StaÍute could be used when there is an EJC in the policy of insurance relied upon by the
claimant in Louisiana. He said that this is a decision that should be left to the Louisiana Couns and if the
English Cou¡ts did interfere it would be contrary to accepted notions ofjudicia comity. Secondly, he
submitted that it would be wrong, by giving permission to serve out, to deprive World Tanker of its
juridical advantage in Louisiana, being the right to claim under the Direct Action Støtute and obtain the
relief sought in the other two Enforcement Proceedings. Thirdly he submitted that the YM Insurers had
agreed, by the H&M Policies, to meet liabilities of their insureds arising out of a collision and that the
effect of the Dírect Aclìon Støtute was to enable the insurers' liability to be enforced directly; this was a
laudable policy which the English proceedings would only subvert.

t3 I cannot accept these submissions. The fundamental position is that World Tanker wishes to take
advantage of insurance policies that are governed by English law. The original parties to those policies
agreed that disputes under them should be determined by the English Courts. If World Tanker wishes to
assert claims under those policies, using a statutory right or otherwise, then I think that the English Courts'
view must be that World Tanker has to accept all the terms of those policies, including the EJC, unless it
can show a good reason why it should not be bound by it. I think that it is not contrâry to accepted notions
of comity to hold that English Court will give permission to serve proceedings on a party outside the
jurisdiction when the contract relied upon in foreign proceedings contains a clause giving the English
Court jurisdiction over claims arising under the contract.

74. I accept that the effect of granting permission to serve out could be, ultimately, to deprive World Tanker
of the juridical advantage of the right to claim under the Direct Action Statute or other relief in the
Enforcement Proceedings. But when the claim is made on a contract that contains an EJC in favour of the
English Courts, it must be questionable whether that advantage is a legitimate one. I think it is certainly
not so powerful an argument to be sufücient reason to refuse permission to serve out.

75 The third argument of Mr Boyd is another way of saying that the English Court should do nothing to
prevent the Louisiana Courts from enforcing the Direct Action Støtute That would be a powerful
argument if there were no EJC in favour of the English Courts. But as there is one in the contracts on
which World Tanker relies, I conciude that it is not a good reason to refuse permission to serve out.

'16. Leave to make the re-re-amendment of the Originating Summons to claim the anti - suit injunction

The overall conclusion that emerges from the discussions above is that, in my view: (i) the YM Insurers
have a good arguable claim for an anti - suit injunction against World Tanker; and (ii) subject to any
deficiencies in the formalities, it is a claim for which the Court would grant permission to issue and serve
proceedings out of the jurisdiction on World Tanker vrder Rule 11J(1)(d)(iv) ønd Ru.le 11.4. Blf,
logically, the prior issue is whether the YM Insurers should have leave to make the re-re-amendment to
claim the anti - suit injunction. As all the relevant arguments were made at the oral hearing before me and

i the written submissions afterwards, I should deal with that issue. There are two tests that the YM
Insurers must satisry. First, is the claim properly arguable and secondly, is it one for which permission to
serve the claim out of the jurisdiction on World Tanker would be granted? I have concluded (for reasons

set out above) that the claim is readily arguable. I have also concluded that permission to issue and serve
the proceedings on World Tanker could be given, although in this particular case it is subject to the
formalities point. Therefore I think that permission to make the re-re-amendment to the Originating
Summons should be granted and I do so.

77 However that still leaves two further points taken by Mr Boyd, which he says are obstacles to the YM
Insurers' pursuit ofthe claim for a permanent anti - suit injunction. They are: (i) that the YM Insurers
require further permission to issue and serve the new claim on World Tanker out of the jurisdiction; and
(ii) if permission is needed, the YM Insurers' failure to make any formal application or serve formal
evidence before the hearing before me is fatal to the YM Insurers' application.

78. The "Parker v Schuller" point
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The claim for an anti - suit injunction simply did not appear in the Originating Summons that was issued
by the YM Insurers on 20 April 1999. So the first affidavit of Mr Zavos that was sworn in support of the
application for permission to serve the Originating Summons out of the jurisdiction on World Tanker did
not deal with this claim for an anti - suit injunction at all. The affidavit did not veriS a cause ofaction for
an anti - suit injunction or say that this was a proper case for the exercise ofthe English Court's powers
luu;,der Order 1f to grant permission to serve the proceedings on World Tanker in respect of an anti - suit
injunction claim.l"i When the YM Insurers were granted permission (without notice) to serve the

Originating Summons claiming declaratory relief upon World Tanker, the Court was not claiming to
exercisejurisdiction over a person beyond thejurisdiction in respect ofa claim for a permanent anti - suit
injunction.

It is very established that ifa claimant in English proceedings needs permission to serve those proceedings

on a potential defendant out of the jurisdiction, then the claimant must take care to include all the causes

ofaction on which he relies in the originating process for which he seeks leave to be served on the foreign
defendant. That is the basis on which the court decides whether it will exercise this "exorbitanf'
jurisdiction on the foreign defendant. It is also the basis on which a foreign defendant can decide whether
to take part in the English proceedings or to challenge them. This strict rule was recently reconfirmed by
the Court ofAppeal inDVA v Voest: see page 290 per Hobhouse LJ.

If permission to serve a defendant outside the jurisdiction is granted wder Order 11, and, the defendant
then submits to the jurisdiction, a claimant will often wish to amend the proceedings against the defendant
to expand the nature of the claim. The formal position is that the English Court will not give permission
to amend unless it is satisfied that the new claim is one for which permission to serye out of the jurisdiction
!îder Rule 11.1 and 4 would be granted. A recent example of this is Credít Suìsse Fírst Boslon
(Europe) Ltdv. MLC (Bermuda) Ltd [19991 I Lloyd's Rep 767,where the Claim Form was amended to
add two new claimants and to add a claim for an anti - suit injunction after the original proceedings had
been served within the jurisdiction.l'ii Rix J permitted the two new claimants and the claim for an anti - suit
injunction to be added, as he was satisfied that the new claimants would come within RSC Order 11 Rule
1(I)(d)(¡ii) ot (iv).t'iii Thus in circumstances where a foreign defendant åøs submítted to the jurÍsdìctíon
and the claimant wishes to amend his claim to add a new cause of action, I accept that Mr Gaisman is
correct in statingl*inthat it is not the law that "upon a claitnant applying for leaye to amend existing
proceedings brought against aforeign defendant afresh applicationfor leave must be made andfresh
service out of the jurisdiction actually affected".

I think a good way of testing the position is to ash what would have happened if permission to serve the
Originating Summons (containing only the claim for declaratory relief) had been obtained without notice,
but before World Tanker had acknowledged service the YM Insurers had decided that they wished to
amend the Originating Summons to claim a permanent anti - suit injunction. I am sure that in those
ci¡cumstances the YM Insurers would have had to obtain permission to amend and to issue and serve the
amended Originating Summons on World Tankers out of the jurisdiction. To obtain thatpermission they
would have had to serve evidence veriffing the claim; stating that they had a good cause of action and also
saying which paragraphof Rule 11.1(1) they relied on and why it was a proper case for service out ofthe
jurisdiction.

I think that the same analysis ought to apply to the current situation, with some modification to take
account ofthe unusual circumstances in this case. This is because I think that, in principle, when a foreign
defendant has not already submitted to the jurisdiction of the English Court, it should not have to be
subjected to a claim unless the English Court has decided that the claim is one that can and should be
served on the foreign defendant under Rule 77.1. But, for the reasons that I have already given at length
above, I have concluded that the anti - suit injunction claimed by the YM Insurers is a claim for which
permission to serve out of the jurisdiction on World Tanker ought, in principle, to be granted. Therefore
the question is what should be done in view of the fact that the YM Insurers have not complied with the
formalities.

The failures to observe the formalities are very serious. The formalities involved are: (i) the requirement
that the claimant must seek and obtain permission to issue and serve the claim on the defendant out of the
jurisdiction; and (ii) the requirement that the claimant should file evidence supporting its belief that the
claimant has a good cause of action in respect of the particular claim made (in this case the relief claimed

84.
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in paragraph 6 ofthe re-re-amended Originating Summons) and that it is a suitable case for service out of
the jurisdiction.

However, in practice World Tanker knew from 12 January 2000 that the YM Insurers were seeking an
injunction to restrain World Tanker from prosecuting any Louisiana proceedings until determination of
the issues raised by the Originating Summons seeking the declaratory relief. World Tanker also knew of
all the facts on which the YM Insurers relied in support of the anti - suit injunction. They had been set out
in the second and third affidavits and the three witness statements of Mr Zavos that were served prior to
the hearing before me in support of maintaining the permission to issue and serve the Originating
Summons and in support of the interim anti - suit injunction. World Tanker also knew, at the latest from
the first moming of the hearing before me, that the YM Insurers wished to re-re-amend the Originating
Summons so as to claim a permanent anti - suit injunction. Therefore World Tanker could not say, nor did
Mr Boyd submit, that there was any prejudice to it because there had been no formal application to obtain
permission to issue and serve the claim for an anti - suit injunction on World Tanker out of the
jurisdiction.

Further, in the course ofargument all the points in favour ofthe YM Insurers' claim that it had a good
cause of action for an anti - suit injunction and that it was a proper case for service out of the jurisdiction
were canvassed by Mr Gaisman. Mr Boyd for World Tanker had the opportunity to deal with all the
points and he did so comprehensively in his oral and written submissions.

In these circumstances it seems to me that in practice the hearing before me ought to be treated as if it
were an application on notice for leave to issue and serve out of the jurisdiction a claim for a permanent
anti - suit injunction at which the court had all the relevant evidence. But because there has been a failure
to comply with the CPR (incorporating the old.R.SC Order 11), then I have to consider whether I should
exercise the powers I have under CPR 3.10 to waive the inegularities in the formalities. CPR 3.10
provides:

"Where there has been an error ofprocedure such as afailure to comply with a rule or practice
direcîion-

(") the error does noî invalidate any step taken in the proceedings unless the court so
orders; and

(b) the court may make an order to remedy the error"

Unless the regime of the RSCthe Court of Appeal has said that the judges should exercise great care and
caution when being asked to waive irregularities in procedure when it concerns an application to issue and
serve proceedings out of the jurisdiction.l*u But Staughton LJ pointed out in Kuwaít OÍl Tønker Co SAR
v Al Bader [1997] I WLR 1410 øt 1418 - 9 that the attitude of the Cou¡t of Appeal seemed to have been
modified by the majority judgmentsl*'l irl Golden Ocean Assurance Ltd v Martin (The "Goldeøn
Mariner")[1990J2Lloyd'sRep215. lntheKuwaitOilTankercaseStaughtonLJsaidatpøgeI419G,
that the majority in The "Goldean Marìnef'concludedr'uii that the test should be whether there was
"good reason" or "good cause " for the exercise ofthe discretion to waive the irregularity where service
out of the jurisdiction is involved. Waite and Aldous LJ agreed with him.

In this case there has been very serious failures to observe the formalities. But in practical terms World
Tanker has suffered no prejudice at all. I see no point in treating the hearing before me as an application
by the YM Insurers, without notice, for permission to re-re-amend the Originating Summons and for leave
to issue and serve the re-re-amended Originating Summons on World Tanker outside the jurisdiction.
That would only lead to a repeat of the hearing before me if rù/orld Tanker wished to try to set the leave
aside again.

I therefore conclude that there is "good reason" or "good cause" to make an order remedying the
irregularities of the YM Insurers in relation to the application to re-re-amend the Originating Summons
and the application to issue and serve the re-re-amended Originating Summons on World Tanker out of
the jurisdiction. In so far as this necessitates granting permission to extend the validity ofthe Originating
Summons I will grant it. But this must be on conditions,lxviii which are.

90.
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(1) That the YM Insurers undertake that within 7 days ofthis judgment being handed down, they will
file evidence thal (i) verifies their belief that the Claimants have a good cause of action in
respect of the claim for a permanent anti - suit injunction as claimed in paragraph 6 of the
re-re-amended Originating Summons; (ii) verifiys which paragraph of Rale lIJ (1) the YM
Insu¡ers rely upon and why; and (iii) states why there are good reasons that the court should
exercise its discretion to grant permission to issue and serve out of the jurisdiction the claim for
a permanent anti - suit injunction.

That World Tanker have permission (if so advised) to amend its existing Application Noticer'¡*
to include an application to set aside the leave to re-re-amend the Originating Summons and the
leave that I will be giving to issue and serve the re-re-amended Originating Summons on World
Tan-ker out of the jurisdiction.

(3) That the issue ofcosts be left open for argument.

On the assumption that the undertaking in (1) is to be given, I give permission to issue and serve the
re-re-amended Originating Summons on World Tanker out of the jurisdiction,

The Claim for an interim anti - suit injunction

It is sensible to deal with this issue at this point, having concluded that the YM Insurers have a good
arguable case for an anti - suit injunction against World Tanker for the purposes ofthe application for
leave to serve out of the jurisdiction on World Tanker. The points that were made by Mr Boyd in
opposition to the application for leave were repeated in the context of the claim for an interim anti - suit
injunction. I cannot accept them in that context either.

93 No specific additional points were raised on the issue of "balance of convenience". ln my view the
balance of convenience lies in preserving the present position. By that I mean that the rights of the YM
Insurers to have any claims upon them under the H&M Policies determined by the English Courts and by
English law should be preserved. This does not prejudice World Tanker except that its Louisiana
Enforcement Proceedings will have to be suspended until there is a trial of the issue of whether a
permanent anti - suit injunction should be granted. (I deal with the declaratory relief issue below). If there
is to be a trial on the anti - suit injunction issue then it should be expedited.

I. Application to set aside the permissions to serve out in relation to the declaratory relief

94. The arguments raised by Mr Boyd for World Tanker on this aspect of the case were as follows:

(l) The YM Insurers have no right to claim declaratory relief of the nature set out in the Originating
Summons against World Tanker. Just as World Tanker could not sue the YM Insurers for
declarations as to the scope of the H&M policy cover, so the reverse must be true. This is
because, in the words of Lord Diplock in Gouriet v Union of Post Office Workers F9781 AC
435 at 501, there is no issue on "contested legal rights, subsisting or future, of the parfies
represented in the litigation before it and not of anyone e/se ". World Tanker particularly relies
upon the Court of Appeal decision in Meadows Indemnity Co Ltd v The Insurance
Corporalìon of Irelønd PLC [1989J 2 Lloytl's Rep 298. Mr Boyd submits that the eflect of this
is that there isno "serious issue to be tried" between the YM Insurers and World Tanker.

The YM lnsurers cannot satisS the test that there should be a "good arguable case" thatthe
claim falls witbin Rule 11.1(1)(c). World Tanker is not a "necessary" party to the claims for
declaratory relief; nor can it be said to be a "proper" party. This is because there is no right to
claim the declaratory reliefagainst Vy'orld Tanker.

Because the YM Insurers have no right to obtain declaratory relief against World Tanker, they
cannot satis$ the test that there is "a serious issue îo be tried" between the parties, even ifthere
is a "good arguable case" that World Tanker is a "proper" pafi;

The YM Insurers cannot rely upon Rule 11.1(1)(d) because there is an insufficiently close
contractual nexus between the YM Insurers and World Tanker. Also, as against World Tanker,

(2)

91

H.

92

(2)

(3)

(4)
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it is not a claim to "enforce" the H&M Policies nor is it one that "otherwise affects" those
contracts.

Further the claims for declarations would serve no useful purpose as World Tanker is not
pursuing any claims against the YM Insurers here in England. The Louisiana Courts can deal
with any issues of English law and any questions of the application of the Dir¿ct Action Statute
should be left to the Louisiana Courts. Therefore this is a case of a claimant using the mechanism
of a claim for a "negative declaration" to found jurisdiction in a non - natural form. Thus this is
not a proper câse for leave to serve the Originating Summons out of the jurisdiction under.Rzl¿
11.4(2).

95 In the Application Notice and at the start of the hearing it appeared that Mr Boyd was also taking a further
point that there was not a serious issue to be tried as between the YM Insurers and the First to Fourth
Defendants who had been served with the proceedings within the jurisdiction.lo The suggestion was that
there might be some "collusion" between the assureds under the H&M Policies and the YM Insurers. But
in the course of the hearing Mr Boyd did not rely on this point and I will assume that it is not being
pursued.

96. Are the YM Insurers entitled to pursue the claim for declaratory relief against ÌvVorld Tanker?

Mr Boyd submits that there are no contested legal rights in issue between World Tanker and the YM
Insurers. Thepositionis,hesays,thesameasthatbetweentheinsuredandthereinsurersintheMeødows
Indemníty case. There the Court of Appeal struck out a claim by the reinsurers who claim a declaration
as against the rzsured thatthe insrrr¿ls were entitled to avoid the insurance contact, when no claim had yet
been made on the reinsurance contÍact. Mr Boyd submitted that as there is no contract as between the
YM Insurers and Vy'orld Tanker, then there cannot be any contested legal right between the two parties
that can give rise to a right by the YM Insurers to claim declaratory reliet as against World Tanker, on the
scope of the H&M Policies. He relies particularly on the statement of May LI inthe Meødows Indemnity
case ø1 page 309.

97 I cannot accept that the position in the present case is analogous to that in the Meadows Indemnìgt case.
World Tanker has brought three sets of proceedings in Louisiana in which it claims, either directly or
indirectly, to be entitled to assert rights under the H&M Policies by virtue of the Louisiana Direct Actíon
Støtute or claims for declaratory relief. All those rights are challenged by the YM Insurers in two ways.
They say that World Tanker has no right to make claims concerning the H&M Policies in any court other
than the English Courts and also that World Tanker would have no rights or restricted rights on the proper
construction of the policy terms in any case. To my mind that demonstrates that there are contested rights
between the YM Insurers and World Tanker. In particular in the Direct Action Claim, although there is no
direct contact between the parties, World Tanker is relying on a statutory right to claim under the H&M
Policies. SO I think that there is a sufficiently direct issue between the parties to gives the YM Insurers the
right to claim declaratory relief.

98. Can the YM Insurers shows that they have a good arguable case that the claim falls within lt¿le
11.1(1)(c)?

Mr Gaisman accepts that World Tanker is not a "necessary" party to the proceedings for declaratory
relief. But he asserts that World Tanker is a "proper" party. I accept that submission. For the reasons I
have already given I conclude that the YM Insurers are entitled to claim declaratory reliefas to the scope
of the H&M Policies as against World Tanker. Therefore World Tanker is a "proper" party in the sense
that there is a right to claim the relief sought against it. Further, in view of the fact that the First to Fourth
Defendants have stated that they will contest the claims for declarations "in part", it seems to me that there
ís a "real issue" tobe tried as between the YM Insurers and the defendants who have been served within
the jurisdiction. I appreciate that, as yet, the assu¡ed under the H&M Policies have made no claim against
the YM Insurers for any liability arising out of the côllision. But that does not preclude the insurer f¡om
obtaining declaratory relief as against his assured if it would serve a useful purpose. In my view it would
do so for two reason. First there obviously is some dispute between the YM Insurers and the assureds on
the H&M Policies' terms. Secondly because the same points will arise, as a matter of English law, in the
Louisiana Enforcement proceedings.

(s)



824

99. Can the YM Insurers show that they have a "gooù arguable case" that the claim for declaratory
relief, as agâinst World Tanker, comes within /tzl¿ 11.1(l)(tl)?

In my view they can do so. I have already concluded, in the section above dealing with the issue of
permission to serye out of the jurisdiction on the claim for an anti - suit jurisdiction, that because of the
claims by World Tanker in the Louisiana Enforcement Proceedings, there is a sufficient contractual nexus
between the YM Insurers and lVorld Tanker. I also note that in the proceedings in the Orleans District
(Staûe) Court, World Tanker is itself claiming declaratory relief as to the proceeds "due" under the
policies. It does so as a "person interested..or whose rights.. or legal relations are afected by ...

contract" within the meaning of A¡ticle 1872 of the Louisiana Code of Civil Procedwe.loi

100. IN my view the declaratory relief claimed by the YM Insurers on tle scope of the H&M Policies
constitutes a claim which "otherwise effects" the contract on which World Tanker is basing its claims in
the Louisiana Enforcement proceedings. It is also, I think, a claim to " enforce " the contract in the sense

that the YM Insurers wish to have a declaration of who the contract terms are to be enforced. Either way
the claim comes within the wording of paragraph (d) as explained by Hobhouse J in Gulf Bank KSC v
MitsubishÍ Heavy Industries Ltd P994J I Lloyd's Rep 323 at 329.

l0l. The procedural difficulty for the YM Insurers.

There is a procedural diffrculty for the YM Insurers in basing their claim for permissions to serye out of
thejurisdiction in respect ofthe declaratory reliefclaim on paragraph(d). This paragraph was not relied
on, as against World Tanker, when the application was made without notice in June 1999. But a further
Application Notice was issued by the YM Insurers on I February 2000 in which they sought permission to
serve the re-amended Originating Summonsloii on the basis that the claim came within paragraph (d) (Ð,
(ií), (í¡¡) or (iv). Mr Gaisman submits that the procedural failure to base the original application on
parøgraph (d/ should be remedied by the Court, exercising its powers tnder CPR 3.10.

102 The same test of "good reason" or "good cause" to remedy these procedural irregularities must apply to
this issue as it did to the procedural failures of the YM Insurers in relation to the claim for an anti - suit
injunction. World Tanker has not suffered any prejudice. It had notice of the amended application and all
the evidence that the YM Insurers relied on. It would be pointless to teat the hearing before me as an
application without notice. Therefore I think there is "good reason" or "good cantse" to remedy the
procedural irregularities. The proceedings before me will be treated as the hearing on notice. World
Tanker will be permitted to amend its Application Notice under CPR Pørt 11.1 so as to challenge this
ground as well. All questions on costs must be reserved.

103 . Is this a proper câse for permitting service out of the jurisdiction in accordance wÍth Rule ll.4(2)?

Mr Boyd has two principal arguments under the hearing of "discretion". First he says that the English
proceedings for a declaration will serve no useful purpose, because World Tanker is not pursuing its
claims under the Direcl Action Støtute or the Gamishee or State Action in England, but in Louisiana.
The Courts there are perfectly capable of dealing with issues of English law and the proper construction of
English law contracts. The real issues will arise in the Louisiana courts once the questions ofEnglish law
raised in the declaratoryproceedings have been determined. Then (for example) an issue will arise in the
Direct Action Claim on whether the "pay to be paid" clause in Clause 8.1 of the ITC (Hulls) is a "lawful
condition of the polícy" within the meaning of paragraph Cof the Direct Action Ståtute, S 655.t*"'

104 I agree with Mr Boyd that if the only question was whether the English Court or the Louisiana Court
should decide on the proper construction of an English law contract, then it might not be a proper case to
exercise discretion to permit proceedings to be served out of the jurisdiction in relation to the declaration
relief. But that is not the only issue. I cannot consider the claim for the declaratory relief in isolation. The
YM Insurers have now also sought a permanent anti - suit injunction and I have held that they are entitled
to serve proceedings out of the jurisdiction in respect of that claim. I have also held that they are entitled
to an interim injunction. So I have held that, on the face ofit, the YM Insurers are entitled to have any
issues on the policies decided by the English Courts by virtue of the EJC. The YM Insurers do wish the
English Courts to decide issues of construction of the H&M Policies that will bind World Tanker.
Therefore the balance must be in favour of permitting service out of the jurisdiction of the claim for the
declaratory relief sought on the issues of construction.
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Mr Boyd's second point is that this is yet another case of a claimant using proceedings to obtain a

"negative declaration" to found jurisdiction in the English Courts when they are not the natural forum for
the resolution of the dispute between the parties. Mr Boyd submits that the Louisiana Courts must be the
natural forum for the resolution of claims for enforcement of the Louisiana Liability judgment and in
particular for claims under the Direct Action Statute. He relies on the well - known decisions of Saipem
SpA v Dredging VO2BV and Geosìte Surveys Ltd (The "Volvox Hollandia") F9881 2 Lloyd's Rep
361;74 Sohìo Suppty Co v Gøtoil ((lSA) Inc II9S9| I Lloyd's Rep 588; and Firs¡ National Bank of
Boslon v Union Bønk of Switzerlønd [1990J 1 Lloyd's Rep 32.75 However my attention was drawr\
after the conclusion of the oral argument, to a new recent decision of the Court of Appeal in Messier -
Dowþ Ltd v Sabena SA (21 February 2000), in which Lord Woolf MR stated, af puragrapå 3ó of his
judgment, that the observations of Kerr LJ in the first and last of the cases referred to above should be
"treated with reserve" because the use of negative declarations domestically had expanded over recent
years. He said, "In tlæ appropriate case their use can be valuable and constructive".

Once again I think that the problem with Mr Boyd's submission is that it ignores the facts that (i) World
Tanker is asserting a claim in Louisiana under the Direct Action SÍatute on the H&M Policies asserts
other claims conceming the H&M Policies in the other Enforcement Proceedings; and (ii) that I have held
that the YM Insurers have a good arguable case for enforcing the EJC by means ofan anti - suit injunction.
Ifthose conclusions are correct then the English Courts are the proper forum to claim the EJC and they are
also the proper forum for the resolution of any issues on the proper construction of the policy terms. Mr
Boyd was unable to rely on any case in which the Court has refused permission to serve out of the
jurisdiction wder Order I1 Rule -l(or the new CPR) where there is an enforceable EJC in favour of the
English Courts and the claimant seeks a negative declaration in the English proceedings. But there are
two cases where the English Courts have held that it is proper to claim negative declaratory relief where
the contract concerned was expressly govemed by English law:. HIB Lttl v Guardian Insurance Co Inc
[1997] 1 Lloyd's Rep 412 at 417 per Longmore J; andAkaì Pty Ltdv People's Insurance Co Ltd [1998J
1 Lloyù's Rep 90 øt 106 per Thomøs J. In the former case Longmore J also held that although a "negative
declaration" was sought he would still exercise his discretion to permit service ofthe proceedings out of
the jurisdiction wder Order II Rule I (1) (d) and RuIe 4 (2).

It seems to me that if in addition to being expressly govemed by English law, the relevant contract is one
containing an EJC in favour ofthe English Courts then there can be no objection to a claimant using the
mechanism ofa "negative declaration" ifthat is the only means by which the relevant issue can be brought
before the English courts. So I conclude that the fact that the YM Insurers claim "negative declarations"
is not, of itself, a good reason to set aside the permission to serve out ofthe jurisdiction the Originating
Summons for declaratory relief.

J. Conclusions

108. I will summarise my conclusions. They are:

(l) A claim for an anti - suit injunction is a legitimate type of claim that can be made in an originating
processforwhichpermissionisneededtoserveitoutof the jurisdictionunder Rule 71.1 otta
proposed defendant;

Ifthe basis ofthe claim for an anti - suit injunction is that the potential defendant is attempting to
rely on contractual rights, whether directly or indirectly, eg. under a statutory right ofaction, then
the claim can, in principle, come within Rule 11.1 (1) (tl);

In this case World Tanker is relying on the Louisiana Dìrect Action StøÍate to make claims under
the H&M Policies against the YM Insurers. World Tanker's reliance on the H&M Policies,
through the Direct Action S1øtute, establishes a sufficiently close contractual nexus between the
parties for the pu¡pose of Rule 11.1 (1) parøgrøph (d);

Because the H&M Policies contain an EJC in favour of the English Courts, the YM Insurers'
claim for an anti - suit injunction is a claim to "enforce" the EJC in the H&M Policies within
paragraph (d)(ìv). lt is also a claim that "otherwise affects" that contract;

(2)

(3)

(4)
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(5)

(6)

(7)

(8)

That is enough to bring the claim for an anti - suit injunction against all three Louisiana
Enforcement Proceedings within pøragraph @);. But, if necessary, I would hold that the claim
for an anti- suit injunction against the Gamishee Proceedings and the State Action also come

directly within pa.røgraph (tl) (iu) ;

Therefore the YM Insurers have a "good arguable case" tbatlhey bring their claim for an anti -
suit injunction within Rule 11.1 (1) (d)(iÐ.

If I had concluded that there was not a good arguable case that the claim for an anti - suit
injunction came within p aragraph (d)(iv), then I would have reached the same conclusion in
relation to pøragraph (d)(í¡Ð, if the YM Insurers relied on the English proper law clause,

because the same issues arise in relation to that sub - paragraph;

Because World Tanker is claiming rights (under the Direct Action Statute and otherwise) to
make claims concerning the H&M Policies which contains an EJC in favour of the English
Courts, there is a "serious issue to be tried" as between World Tanker and the YM Insurers on
whether an anti - suit injunction (based on the EJC) should be granted. On the facts of this case

the YM Insurers have a good arguable case that they should have an anti - suit injunction;

As a matter of discretion if there had been no problems of procedural irregularities I would have

exercised a discretion to permit service out of the jurisdiction of a claim for an anti - suit
injunction;

Therefore the YM Inswers have satisfied me that they should have leave to re-re-¿mend the

Originating Summons to claim a permanent anti - suit injunction because: (a) the claim is
arguable; and (b) it is one for which permission to serve out ofthejurisdiction can and should (in
principle) be granted;

There have been serious procedural irregularities because there had been no original claim for an

anti - suit injunction and even by the time of the oral hearing the formal requirements were not
completed by the YM Insurers. However \üorld Tanker has suffered no prejudice. Therefore,
exercising the Court's powers to cure irregularities under CPft 3.10 I would permit the YM
Insurers to make the application for permission to re-re-amend the Originating Summons and to
serve it out ofthejurisdiction, upon certain conditions being fulfilled.

The application of the YM Insurers for an interim anti - suit injunction will be granted;

(e)

(10)

(l l)

(r2)

(13)

r09.

The application by World Tanker to set aside the permission to serve the original claim for
declaratory reliefon the basis of Order 1I Rule 1 (l) (c) will be rejected;

(14) The application by the YM Insurers for permission to serve the original claim for declaration
relief on the further basis of Rule 11.1 (I) (d) would be permitted, despite the formal
irregularities, which I cure exercising the Court's po\ryers under CPR 3.10.

A great many points were raised in the course of the two days of argument and in the written submissions
that were made after the oral hearing. I am very grateful to counsel for the clear and exceptionally
interesting arguments put forward on all the points. As arranged at the end ofthe oral hearing, the parties
should attempt to agree what the consequences of my conclusions should be so that an order can be

prepared.
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2.

Endnotes

The Application Notice is dated 20 August 1999: Bundle l/Tab 2. Although the Originating
Summons of the Claimants 'tras issued under the old procedure, it has been accepted by both sides
that I should use the CPR to determine the present applications.

The Application Notice, as originally framed, is dated 72lanuary 2000: Bundle I/Tøb l/pages
l-2. During the course of the hearing before me an amended version was issued for which
permission was sought: Bundle I/Tøb l/pages 7A-7C.

The Application Notice is dated I February 2000: Bundle llTab l/pages 5-7.

The ITC terms are: "The Underwriters agree to indemnifi the Assured for three-þurths of any
sum or sums paid by the Assured to any other person or persons by reason of the Assured
becoming legaily liable by way of damages for: 8.1.1. Ioss of or damage to any other vessel or
property on any other vessel... " [The emphasis on "paid" is mind]. Bundle 2/pøge 45.

See: ITC cløuse 8.3: Bundle 2/pøge 45

The statute was passed as Act 55 of 1930, ie. in the same year as the Thírd Partíes (Rìghrs
øgaìnst Insurers) Act 1930. The Louisiana statute was subsequently amended and was
re-enactedinl95Sandagaininl9SS. ItisnowknownasLouísianuRevisedstøtute22$655.

The Direct Aclion SÍatute states that an "injured person" has a "right of action againil rhe
insurer" whether or not the policy of insurance sued upon was written or delivered in the state of
Louisiana and whether or not such policy contains a provision forbidding such direction action,
"provided the accident or injury occurredwithin the state of Louisiana"; $ ó.15 B(2): Bundle
3/pøge 539 . As I have stated, the collision was about 250 miles off Portugal.

The full claim, as found by the court, was for damages of US$ 29.4 million plus US$5.3 million
interest. But the court gave credit for USS 12,262,000 that the Newcastle P&I Club had paid
World Tanker in respect of "Ya Mawalay's" liability for the collision. There is a dispute on the
nature of the payment by the Newcastle P&I Club which is referred to in paragraph 8 above. But
it is agreed that the balance of the judgment is US$21 .4 million.

In accordance with Louisiana procedure, V/orld Tanker's lawyers had submitted draft findings of
fact and law to the Judge. The judgment followed the draft findings almost to the letter.

10. See judgment of Judge Lemmon atpara 30 of the Conclusions of Law: Bundle 2lpage252.

11 The other KaraMara interests were added as defendants by amendment permitted by Cresswell J
on 21 May 1999. He also permitted amendments to the terms of the relief sought in the
Originating Summons. Order ú Bundle 1/Tab 4/pøge 24

12 That is the "three-fourths" collision liability clause.

13 This is commonly called the "pay to be paid" provision and it was dubbed the "pay to be paid"
point at the hearing.

14 Sperex Shipping Company Limited was thought to be a mortgagee of the vessel and so, possibly,
an assured under the H&M Policies. Zavos Aff 1: Bundte l/Tab Tlpage 41 para ll

J

4

5.

6.

7

8

9
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15 Para 33.1 ofthe affidavit simply said: "The Plaintffi have a good arguable case in relaîion to
each of the declarqtions which they seek... " without identifying either the First to Fourth
Defendants specifically or Rule 4(1)(d). Zavos Aff.l: Bundle llTab Tlpage 5l

16 The Complaint is at: Bundle 3/pøge 341

17 Direct Action Complaint: Section Yl: Bundle 3/pøge 346,

18 Bundle 3/page 347

19 It seems that the Italian insurers participating in the two H&M policies did not plead to the merits
of the claim at this stage but are contesting jurisdiction andforum conveniens in the Direct Action
Claim: Marsh 3z Bundle l/Tab I4/page 123 pørø 9. Four Lloyd's syndicates have subsequently
accepted that the Louisiana Court has jurisdiction because they have to accept that they have
sufficient "business contacts" in Louisiana as they write insurance in favour of Louisiana
insureds and/or on property situated in Louisiana: Zavos Aff.3: Bundle I/Tøb 13/pøge 117 pørø
35

20 Heading of the "Sapplemenlal Compløint": Bundle 3/page 388.

2l See: Bandle j/page 388.

22 See: Bundle 3/pøge 391.

23 Para 5 of the Petition: Bundle 3/page 399. The purpose is thus similar to that of the
Declaratory relief sought by the YM insurers in the present action.

24 See: Bundle 3/page 403.

25 The original version of the Application Notice had only sought to restrain World Tanker from
pursuing their claims "in the Courts of the USA " generally and then specifically identified the
three Louisiana proceedings.

26 Set out in the letter from Mr Boyd QC and Miss Blanchard dated l0 February 2000

27 Set out in the letter from Mr Gaisman QC and Miss Sabben - Clare dated 10 February 2000

28 That is the "necessary or proper party" paragraph.

29 The second Application Notice of the YM Insurers dated 12 February 2000 (Bundle l/Tab
l/pages 5-7) for leave to waive any formal defects or for fresh leave to serve the Originating
Summons can be dealt with under this heading.

30 Relying on the phrase of Millett LJ in "Aggelíki Churís Compønia Møritìma SA v Pagnan SpA
(The "Angelic Grace") il995] I Lloyd's Rep 87 at 96.

3l Second witness statement of Mr Marsh, filed on behalf of V/orld Tankers: Bundle llTab l1lpage
123 para7.

32 It was in fact Mr Boyd's submission that it was inevitable that the Louisiana Court would strike
down the English EJC, because if it upheld the clause it would defeat the purpose of the Direct
Action Statute.
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33 That is a right not to be sued in a Court contrary to the terms of the EJC.

34 The wording of $655 B (1) of the Direct Action Statute: Bundle S/pøge 539

35 See: "The Eras EIL Acfions" F9921 I Lloytl's Rep 570 ot 612 RHS, per Mustill LJ;
Schìffahrtsgesellschaft Detlev von Appen GmbH v Voest Alpíne Intertrødíng GmbH [1997] 2
Lloyd's rep 279 at 290 per Hobhouse LJ.

36 The other members of the House of Lords agreed with Lord Brandon, although Lord Goff of
Chieveley preferred to regard the grant of an anti - suit injunction as "one example of
circumstances in which, in the interests of justice, the power to grant an injunction may be
exer cis ed " : see page 44H

5t See Societe Natìonale Industrielle Aerosaptiøle v Lee Kuì fak F9871 AC 871 at 8928 per Lord Goff of
Chìeveley

38 That case was dealing with the power of the court to grant an interlocutory injunction in the context of a
dispute that fell within an arbitration clause. But Lord Mustill dealt generally with the juridical basis on
which the remedy ofan injunction could be sought: "...the right to an interlocutory injunction cannot exist
in isolation, but is always incidental to and dependant on the enforcement ofa substantive right, which
usually altltouglt not invariably takes tlte shape of a cause of action": at362C.

39 This was a dissenting Advice in which he advised that the Hong Kong court could grant leave to serve a writ
out of the jurisdiction where the only claim was for an interim "Mateva" injunction. But Lord Nicholls
relied on the Laker cøse to make the point, in relation to claims for injunctions to restrain foreign
proceedings, that the "underlying right, if sought to be identified, can only be defined along the lines thaf a
party has a right not to be sued abroad when that would be unconscionable "; see 310H.

ls iz Continental Bank NA v Aeakos Compania Naviera SA [f9941 t \ryLR 589; see particularþ at
5898-F per Steyn LJ

41 As in Aggeliki Chøtìs Companìa Mørilima SA v Pagnan SpA (The 'AngelÍc Grace") [1995] I Lloyd's
Rep 87; see parlìcularly ar 96 per Millett LJ

See page 134D. [n that case the House of Lords emphasised that the English courts would not interfere if the
English courts had no interest in the matter. Where they do, because England is a possible alternative forum,
then the court will not usually interfere unless it is established that England ís the naf'xal forum: see the
Aerospatiøle cose øt pøge at 896G

Seepage Ij4E.

Ihid.

Hereafter "DVA v Voest"

\Vhich was adopted and approved by the CourtofAppeal inDVA v Voest: see thejudgment ofHobhouse LJ
atpage 287.

The second and third points are also dealt with ittthe Sesconsat case: see pages 455I' ønd 457A, per Lord
Golf of Chieveley.

As in DVA v Voest (suprø) where the claim in the Brazilian courts was made by the Brazilian insurers who
were, by Brazilian law, the assignees of the claims of their assured against the shipowners and the time
charterers. The assignees were held to be bound by the arbitration cla.use: see pages 283-4

As in The uPadre Island'No I fl984J 2 Lloyd's Rep 408, where Leggatt J held that third party cargo
interests making a claim under the 1930 Acf were bound by the arbitration clause in the P&I Club Rules to

40
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submit their claim for an indemnity from the Club to arbitration. Leggatt J's decision was approved in the
second stage of that litigation sub non: FÍrma C-Trøde SA v Newcøstle P&I Assocìøtìon [1991] 2 AC I at
pøge 338 per Lord GolfofChìeveley.

The wording of para B(1) of the Dìrect Actìon Statute: $655: Bundle 3/pøge 539

My emphasis.

See; pøge 284.

See: pøges 285-6

Compare the English Third Partíes (Rìghts agaínst Insarers) Act 1930 sectíon 1(1). h is often said that
this section gives third parties a "statutory assignment" of rights under policies if the preconditions are
tulfrlled.

Outline Submissions of Vy'orld Tanker para 25.

That is, the wording of paragraph C of $655.

See'. page 94 per Leggatt LJ; page 96 per Millea LJ; pøge 97 per Neìll LJ.

The phrase used by Hobhouse LJ to characterise the same argument in DVA v Voest: page 287.

See'. pøge 287 RHS.

World Tanker's Outline Argument: pørøs 47 and 48

So the requirements of Order 1l Rule 4(I)were not complied with.

Service within the jurisdiction was possible because of an express provision for a place of service in the
contract between the original claimant and the defendant. But the proposed ¡¡¡o additional claimants could
not rely on that clause as they were not party to that contract.

See: page 775

As he does tn para 2 of the Written Submissions made by the YM Insurers on the issue of the proposed
re-re-re-amendment of the Originating Summons that I invited from the parties at the close of the oral
hearing before me.

See: Leal v Dunlop Bio - Processes Internatìonal Ltd F9841 I IYLR 874; Camerø Cøre Ltd v Víctor
Hasselblad Aktieboløg [1986] 1 FTLR 348.

6 Those of McCowan LJ and Sir John Megaw; Lloyd LJ dissented.

Their analysis had relied, by analogy, upon the restatement ofthe test for renewing writs under Order 6 Rale
8 as stated by Lord Brandon in the House of Lords' decision in Kleinwort Benson Ltd v Barbrak Ltd (The
uMyrtou No 3) [1987] AC 597 øt 6198.

In the Written Submissions of the YM lnsurers they undertook to fuIfil conditions if required: see pøra 3.

This was issued on 20 August 1999: Bundle I/Tab 2

As already noted the {irst affidavit of Mr Zavos had failed specihcally to veri$r that therewas a"real issue"
to be tried between the YM insurers, as claimants, and the First to Fourth Defendants, as required by RuIe
11.4(1)(d). But World Tanker's Application Notice to set aside the leave to serve the Originating Summons
out of the jurisdiction did not take this technical point. It was not relied upon in argument by Mr Boyd.

63
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71 See: para 3 of the "Petìlion for Damages in Confiøct and ìn Tort W¡th a Request for Declørøtory
Judgment and Trtal by Jury": Bandle 3/pøge 399

72 That did not contain the claim for an anti-suit injunction at that stage.

73 See: Bandle/page 539.

74 In particular the comments of Kerr LJ at pøge 371.

7 5 In particular the comments of Sir Michael Ken at page 38 .

i The Application Notice is dated 20 August 1999: Bandle 1/Tab 2. Although the Originating Sumons of the
Claimants was issued under the old procedure, it has been accepted by both sdies that I shuold use the CPR to
determine the present application.

ii 1'þe Application Notice, as originally framed, is dated 12 January 2000: Bandle llTab l/pages 102. Duringfhe
cowse of the hearing before me an amended version was issued for which permission was solght Bundle llTøb
I/pages 7A-7C.

iii The Application Notice is dated I February 2000: Bundte l/Tab l/pages 5-7

iu The ITC termsare: "The (Jnderwriters agree to indentnifu fhe Assuredfor three-þtnÍhs of any sum or sums paid
by the Assured to any olher person or persons by reason ofthe Assured becoming legally liable by way ofdamages

for: 8. l. l: loss of or damage to any other vessel or property on any other vessel.... " [The emphasis on "paid" is
minel. Bundle 2/page 45.

'See: ITC clause 8.3: Bundle 2/page 45

ui The statute was passed as Act 55 of 1930, ie. in the same year as the Third Pøilíes (Rìghts agaínst Insarers) Act
1930. The Louisiana statute was subsequently amended and was re-enacted in 1958 and again in 1988. It is now
known as Louisiønø Revìsed Statute22$655.

'äTheDirectActionstalutestatesthatan "injuredperson"hasa"rightofactionagainsttheinsurer"whetheror
not the policy of insurance sued upon was written or delivered in the state of Louisiana and whether or not such
policy contains a provision forbidding such direction actiion, "provided îhe accident or injury occuted within the
state of Louisiana": $655 B (2): Bundle 3/pøge 539. As I have stated, the collision was about 250 miles off
Portugal.

viii The full claim, as found by the court, was for damages of US$29.4 million plus US$5.3 million interest. But the
court gave credit for US$ 12,262,000 that the Newcastle P&I Club had paid World Tanker in respect of "Ía
Mawlayø's" liability for the collision. There is a dispute on the nature of the payment by the Newcastle P&I Club
which is referred to in paragraph 8 above. But it is agreed that the balance of the judgment is US$21 .4 million.

i" In accordance with Louisiana procedure, World Tanker's lawyers had submitted draft findings of fact and law to
the Judge. The judgment followed the draft findings almost to the letter.

* See judgment of Judge Lemmon at pâra 30 of the Conclusions of Law: Bundle 2lptge252.
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*¡ The other Kara Mara interests were added as defendants by amendment permitted by Cresswell J on 2l May
1999. He also permitted amendments to the terms of the relief sought in the Originating Summons. Order at
Bundle l/Tab 4/pøge 24

^" That is the "three - fourths" collision liabilty clause.

xiii 1'h¡r is commonly called the "pay to be paid" provision and it was dubbed the "pay to be paid" point at the
hearing.

*iu Sperex Shipping Compnay Limited was thought to be a mortgagee of the vessel and so, possibly, an assured
under the H&M policies. Zavos Aff l: Bundle llTab Tlpage 4L para 1l

*u Para 33.1 ofthe afüdavit simply said: "The Plaintniffs have a good arguable case in relatino to each ofth
declarations which they seek... " without identiffing either the First to Fourth Defendants specifically or Rule
4(1)(d). Zavos Aff.l: Bundle l/Tab 7/page 5l

"¡ The Complaint is at: Bhundle 3/page 341

"u¡¡ l)irect Action Complaint: Section Yl: Bundle j/pøge 346.

*'iä Bundle 3/page 347.

*i* It seems that the Italian insurers participating in the fwo H&M policies did not plead to the merits of the claim at
this stage but are contesting jurisdiction andþrum conveniens in the Direct Action Claim: Marsh 3: Bundle |Iøb
14/page 123 pøra 9. Four Lloyd's syndicates have subsequently accepted that the Louisiana Court hasjurisdiction
becuase they ahve to accept that they ahve sufficient "business contacts " in Louisiana as they write insurance in
favour ofLouisiana insureds and/on proerty situated in Louisiana: Zavos Aff.3: Bandle l/Tab l3/page 717 parø
35

* Heading of the "Supplemental Compløint": Bundle 3/page 388.

ui See: Bundle 3/page 388.

**ii See: Bundle 3/page 391.

**iii Pârâ 5 of the Petition: Bundle 3/page 399. The purpose is thus similar to that of the Declaratory relief sought
by the YM Insurers in the present action.

"*iu See: Bundle 3/pøge 403.

**n The original version of the Applicatoin Notice had only sought to restrain.World Tanker from pursuing their
claims "in the Courts of the USA " generally and then specifically identified the three Louisiana proceedings.

**ni Set out in the letter from Mr Boyd QC and Miss Blanchard dated 10 February 2000.

uvii 5"1 out in the letter from Mr Gaisman QC and Miss Sabben - Clare dated 10 February 2000.

xxviii That isthe "necessary or proper party" paragraph.

*i" The second Application Notice of the YM Insurers dated 12 February 2000 (Bundte I/Tab l/pages 5-7) for
leave to waive any forma defects or for fresh leave to serve the Originating Summons can be daelt with under this
heading.

*" Relyong in the phrase of Millet LJ in "Aggelikí Charis Compønia Ma¡iîìma SA v Pagnan SpA (The "AngelÍc
Grace") 119951 I Lloyd's Rep 87 øt 96.
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""'i Second witness statement of Mr Marsh, liled on behalf of \ilorld Tanker: Bundle llTab lílpage 123
para 7.

xxxii 
11 *ut in fact Mr Boyd's submission that it was inevitable that the Louisiana Court would strike down the

English EJC, because if it upheld the clause it would defeat the puropse of the Direct Action Statute.

xxxiii 1'¡u1 is a right not to be sued in a Court contrary to the terms of the EJC,

rxx¡v The wording of$ó55 B (t) of the Dit.ect Action Statute: Bundle 3/page 539

***u See: "The Eras EIL Actìons" [1992J I Lloyd's Rep 570 øt 613 RHS, per Mustìll LJ; Schìffahnsgesellschaft
Detlev von Appen GmbH v Voesf AlpÍne Intertrading GmbH [1997J 2 Lloyd's rep 279 at 290 per Hobhouse LJ.

uxvi The other members of the Huose of Lords agreed with Lord Brandon, althuogh Lord Goff of Chieveley
prefened to regard the grant of an anti - suit injuncti oî as " one exanple of circumstances in which, in the interests
ofjustice, the power to grant an injuncfion may be exercised": see page 44H.

u^"ä See SocÍété Nationale Industrielle Aerosøptíale v Lee Kuí Jak [1987] AC 871 at 8928 per Lord Goff of
Chieveley

uxviii That case was dealing with the power of the court to grant an interlocutory injunction in the context of a
dispute that fell within an arbitration clause. But Lord Mustill dealt generally with the juridical bassi on which the
remedyofaninjunctioncouldbesought: "...therighttoaninterlocutoryiniunctioncannotexistinisolation,butis
always incidental to and dependant on the enforcement ofa substantive right, which usually although not
invariably takes the shape ofa cause ofacfion": at 362C.

xxx¡x This was a dissenting Advice in which he advised that the Hong Kong court could grant leave to serve a writ
out of the jurisdiction where the only claim was for an interim "Marevø" injlnction. But Lord Nicholls relied on
the Laker case to make the point, in relatoin to claims for injunctions to restrain foreign proceedings, that the
"underlying righr, if sought to be identiJied, can only be defined along tlæ lines that a party has a right not to be
sued abroad when that would be unconscionable" : see 310H.

't Asriconrinental Bønk NA v Aeakos Compania Navierø SA [1994J t WLR 589; see particalørly at 598-F per
Steyn LJ

"ti As ín Aggelìki Charís Compønia Maritima SA v Pagnan SpA (The "Angelìc Grace") FggS] I Lloyd's Rep
87; see partículary at 96 per Mìllett LJ

"tä See pøge 134D. Inthat case the Huose of Lords emphasised that the English courts would not interfere if the
English courts had no interest in the matter. Where they do, because England is a possible alternative forum, then
the cotrrt will not usually interfere unless it is established that England is the naf,¡ral forum see the Acrospatiale
case at page af 896G.

*tüi See page 1348.

xtiv 76¡¿.

'lu Hereafter "DVA v Voest".

*lui Which was adopted and approved by the Cowt of Appeal in DVA v Voest: see the judgment of Hobhouse LJ at
page 287.

xrvii The second and third points are also dealt with in the Seaconsat cdse: see poges 455I' ønd 457A, per Lord
Goff of Chieveley.
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xtväi As in DVA v Voest (supra) where the claim in the Brazillian courts was made by the Brazillian insurers who
were, by Brazillian law, the assignees of the claims of tleir assured against the shipowners and the time charterers.
The assignees were held to be bound by the arbitration clause: see pages 283-4

*li* As in The "Padre Islønd" No I [1984] 2 Lloyd's Rep 308, where Leggatt J held that third party cargo interests
making a claim under the 1930lcf were boundby the arbitration claus ein the P&I Club Rules to submit their claim
for an indemnity from the Club to arbitration. Leggalt J's deciion was approved in the second stage ofthat
litigation sam nom: Firma C-Trøde SA v Newcastle P&I Assocíation F99ll 2 AC I at page 338 per Lord Goff
of Chieveley.

1 The wording of para B(1) of the Dírect Action Statute: 9655: Bandle 3/page 539

ri My emphasis.

tü See: page 284.

tili See: pages 285 - 6.

riu Compare the English Third Pørties (Righß agøinst Insurers) Act 1930 sectìon 1(1). lt is often said that this
section gives third parties a "statutory assignemenf'ofrights uner policies ifthe preconditoins are fulfilled.

ru Outline Submissions of World Tanker: para 25.

rui That is the wording of paragraph C of g 655.

t"ä See page 94 per Leggau LJ: page 96 per Mìltett LJ; pøge 97 per Neitl LJ.

r"iii The phrase used by Hobhouse LJ to characterise the same argument n DVA v Voest: pøge 287.

tk See page 287 RHS.

f* World Tanker's Outline Arg.ument:. parøs 47 ønd 48.

r"i So the requirements of Order 11 Rule 4(1) were not complied with.

l*ii Service within the jurisdiction was psosible because of an express provison for a place of service in the contract
between the original claimant and the defendant But the proposed tvuo additional claimants could not rely on that
clause as they were not party to that contract.

rxiii See' page775.

I'iu As he does in para 2 of the Written Submissions made by the YM Insurers on the issue of the proposed
re-re-re-amendment of the Originating Summons that I invited from the parties at the close of the oral hearing
before me.

t'u See Leøl v Dunlop Bio - Processes Internatìat Ltd [1954] I WLR 874; Camera Care Ltd v Vìctor Hasselblød
Aktìebolag [1986[ I FTLR 348.

r"ni Those of McCowan LJ and Sir John Megaw; Lloyd LJ dissented.

r*uii Their analysis had relied, by analogy, upon the restatement of the test for renewing writs under Order 6 Rule I
as stated by Lord Barndon in the House of Lords' decision in Kleinwort Benson Ltd v Borbruk Ltd (The "Myrlo"
No 3) [198T AC 597 at 6198.

rxviii ¡n dt" Written Submissions of the YM Insurers they undertook to fulfil conditios if required: see pøra 3.

rxix This was issued on 20 August 1999: Bundte l/Tab 2
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r** As already noted the first affldavit of Mr Zavos had failed specifically to veri$' that there was a "real issue" to
be tried between the YM Insurers, as caimatns, and the First to Fourth Defenadnts, a required by RuIe 11.4(1)(tt) .

But World Tanker's Applicaiotn Notice to set aside the leave to serve the Originating Summons out of the
jurisdiction did not take this technical point. It was not relied upon in argument by Mr Boyd.

r""i See: para 3 of the "Petitoinfor Damage ln Contract ønd ín Tort wíth a Reqaesf for Declørøtory Judgment
ønd Ttial by fury': Bundle 3/page 399

l"*iiThat did not contain the claim for an anti - suit injunction at that stage.

rxxiii 5".' Bandleþage 539.
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BANKRUPTCY AND INSOLVENCY ACT

RSC 1985, c B-3

Partners and separate properties

142 (1) Where partners become bankrupt, their joint property shall be applicable in the

first instance in payment of their joint debts, and the separate property of each partner

shall be applicable Ín the first instance in payment of his separate debts.

Surplus of separate properties

(2) Where there is a surplus of the separate properties of the partners, it shall be dealt

with as part of the joint property.

Surplus of joint properties

(3) Where there is a surplus of the joint property of the partners, it shall be dealt with as

part of the respective separate properties in proportion to the right and interest of each

partner in the joint property.

Different properties

(4) Where a bankrupt owes or owed debts both individually and as a member of one or

more partnerships, the claims shall rank first on the property of the individual or

partnership by which the debts they represent were contracted and shall only rank on

the other estate or estates after all the creditors of the other estate or estates have been

paid in full.

Costs out of joint and separate properties

(5) Where the joint property of any bankrupt partnership is insufficient to defray any

costs properly incurred, the trustee may pay such costs as cannot be paid out of the

joint property out of the separate property of the bankrupts or one or more of them in

such proportion as he may determine, with the consent of the inspectors of the estates

out of which the payment is intended to be made, or, if the inspectors withhold or refuse

their consent, with the approval of the court.
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BUSINESS CORPORATIONS ACT

lsBc 20021c 57

Capacity and powers of company

30 A company has the capacity and the rights, powers and privileges of an individual of

full capacity.

Joint tenancy in property

31 (1) Every corporation is capable of acquiring and holding property, rights and

interests in joint tenancy in the same manner as an individual, and, if a corporation and

one or more individuals or other corporations become entitled to property, rights or

interests under circumstances or by virtue of an instrument that would, if the corporation

had been an individual, have created a joint tenancy, they are entitled to the property,

rights or interests as joint tenants.

(2) Despite subsection (1), acquiring and holding property, rights or interests by a

corporation in joint tenancy is subject to the same conditions and restrictions as attach

to acquiring and holding property, rights or interests by a corporation in severalty.

(3) On the dissolution of a corporation that is a joint tenant of property, rights or

interests, the property, rights or interests devolve on the other joint tenant.

Liability of shareholders of unlimited liability companies

51.3 (1) Subject to subsection (2), shareholders and former shareholders of an

unlimited liability company are jointly and severally liable as follows:

(a) if the company liquidates, the shareholders and former shareholders are

jointly and severally liable, from the commencement of the company's liquidation

to its dissolution, to contribute to the assets of the company for the payment of

the unlimited liability company's debts and liabilities;
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(b) whether or not the company liquidates, the shareholders and former

shareholders are jointly and severally liable, after the company's dissolution, for

payment to the company's creditors of the unlimited liability company's debts and

liabilities.
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PARTNERSHIPS ACT

IRSBC 1996] Ch 348

Definitions

"firm" is the collective term for persons who have entered into partnership with one

another;

Partnership Defined

2 Partnership is the relation which subsists between persons carrying on business in

common with a view of profit.

Liability of partners

7 (1) A partner is an agent of the firm and the other partners for the purpose of the

business of the partnership.

(2) The acts of every partner who does any act for carrying on in the usual way

business of the kind carried on by the firm of which he or she is a member bind the firm

and his or her partners, unless

(a) the partner so acting has in fact no authority to act for the firm in the particular

matter, and

(b) the person with whom he or she is dealing either knows that the partner has

no authority, or does not know or believe him or her to be a partner.

No pledge of credit for nonfirm business

I (1) lf one partner pledges the credit of the firm for a purpose apparently not

connected with the firm's ordinary course of business, the firm is not bound unless the

partner is in fact specially authorized by the other partners.

(2) This section does not affect any personal liability incurred by an individual partner.

Liability of firm

12 lÍ, by any wrongful act or omission of any partner acting in the ordinary course of the

business of the firm or with the authority of his or her partners, loss or injury is caused to

any person who is not a partner in the firm or any penalty is incurred, the firm is liable
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for that loss, injury or penalty to the same extent as the partner so acting or omitting to

act.

Execution against partnership property

26 (1) A writ of execution must not issue against partnership property except on a

judgment against the firm.

(2) The Supreme Court within its territorialjurisdiction, may,

(a) on the application by summons of any judgment creditor of a partner, make

an order charging that partner's interest in the partnership property and profits

with payment of the amount of the judgment debt and interest on it, and

(b) by the same or a subsequent order appoint a receiver of that partner's share

of profits, whether already declared or accruing, and of any other money that

may be coming to him or her in respect of the partnership, and direct all accounts

and inquiries, and give all other orders and directions that might have been

directed or given if the charge had been made in favour of the judgment creditor

by the partner, or that the circumstances of the case may require.

(3) The other partner or partners is or are at liberty at any time to redeem the interest

charged, or, in case of a sale being directed, to purchase it.
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TOBACCO DAMAGES AND HEALTH CARE COSTS REGOVERY ACT

SBC 1997, CHAPTER 4I

[eff July 19, 1999 to January 23,20011

HER MAJESTY, by and with the advice and consent of the Legislative

Assembly of the Province of British Columbia, enacts as follows:

Part I -. lntroductory Provisions

sEcfloN I

Definitions

I (1) ln this Act:

"affiliate" means affiliate as defined in section 1 of the Company Act;

"beneficiary" means a spouse, parent or child, as defined in the Family Compensation

Act, of a deceased insured person;

"benefits claim" means a claim for the recovery of the cost of health care benefits;

"cost of future health care benefits" means the estimated total amount of the cost of

health care benefits, resulting from tobacco related disease, that could reasonably be

expected will be provided to an insured person after the date of settlement of a benefits

claim or the first day of trial of an action for a benefits claim, whichever first occurs;

"cost of health care benefits" means the total amount of

(a) the cost of past health care benefits provided to an insured person,

and

(b) the cost of future health care benefits to be provided to that insured

person;
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"cost of past health care benefits" means the total cost of the health care benefits,

resulting from tobacco related disease, that are provided to an insured person before

the date of settlement of a benefits claim or the first day of trial of an action for a

benefits claim, whichever first occurs;

"disease" REPEALED: sBC 1998-45-2 effective November 12, lgg8 (8.c. Reg.

394/98).

"exposure" means any contact with, or ingestion, inhalation or assimilation of, a tobacco
product, including any smoke or other by-product of the use, consumption or

combustion of a tobacco product;

"health care benefits" means

(a) benefits as defined under the Hospital lnsurance Act, and

(b) benefits as defined under the Medicare Protection Act,

and includes any other health care benefits designated by regulation;

"insured person" means

(a) a person, including a deceased person, who was provided with

health care benefits, or

(b) a person who is entitled to be provided with health care benefits;

'Joint venture" means an association of 2 or more persons, if

(a) the relationship among the persons does not constitute a

corporation, a partnership or a trust, and

(b) the persons each have an undivided interest in assets of the

association;
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"manufacture" includes, for a tobacco product, the production, assembly or packaging of

the tobacco product;

"manufacturer" means a person who manufactures or has manufactured a tobacco

product and includes a person who currently or in the past

(a) causes, directly or indirectly, through arrangements with

contractors, subcontractors, Iicensees, franchisees or others, the

manufacture of a tobacco product,

(b) owns a trade-mark, trade name or brand name, registered or not,

under which a tobacco product is promoted to the public,

(c) is related to a person described in this definition and has a right to

use a trade-mark, trade name or brand name, registered or not, for the

purpose of promoting a tobacco product to the public,

(d) for any fiscal year of the person, generates at least 10% of its

worldwide revenues, determined on a consolidated basis in

accordance with generally accepted accounting principles in Canada,

from the manufacture or promotion of tobacco products,

(e) is related to a person described in this definition and is engaged in,

or causes, directly or indirectly, other persons to engage in the

promotion of a tobacco product, or

(f) is a trade association primarily engaged in

(i) the advancement of the interests of manufacturers,

(ii) the promotion of a tobacco product, or
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(iii) causing, directly or indirectly, other persons to engage in the

promotion of a tobacco product;

"person" includes a trust, joint venture or trade association;

"personal representative" means a person

(a) who is the personal representative of a deceased insured person,

and

(b) who has the right to bring an action under section 3 of the Family

Compensation Act on behalf of the beneficiaries,

and includes a person described in section 3 (a) of that Act;

"promote" or "promotion" includes, for a tobacco product, the marketing, distribution or

sale of the tobacco product and research with respect to the tobacco product;

"tobacco product" means tobacco and any product that includes tobacco;

"tobacco related disease" means a disease caused or contributed to by exposure to a

tobacco product;

"tobacco related wrong" means a tort or breach of a common law, equitable or statutory

duty or obligation owed by a manufacturer to persons who have been exposed or might

become exposed to a tobacco product that causes or contributes to disease;

"type of tobacco product" means one or a combination of the following categories:

(a) cigarettes;

(b) loose tobacco intended for incorporation into cigarettes;

(c) cigars;

(d) cigarillos;
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(e) pipe tobacco;

(f) chewing tobacco;

(g) nasal snuff;

(h) oral snuff;

(i) a prescribed form of tobacco.

(2) For the purposes of this Act, a person is related to another person if, directly or

indirectly, the person is an affiliate of the other person or of an affiliate of the other

person.

(3) For the purposes of subsection (2), a person is deemed to be an affiliate of another

person if the person

(a) is a corporation and the other person, or a group of persons not

dealing with each other at arm's length of which the other person is a

member, owns a beneficial interest in shares of the corporation

(i) carrying at least 50% of the votes for the election of directors

of the corporation and the votes carried by the shares are

sufficient, if exercised, to elect a director of the corporation, or

(ii) having afair market value, including a premium for control if

applicable, of at least 50% of the fair market value of all the

issued and outstanding shares of the corporation, or

(b) is a partnership, trust or joint venture and the other person, or a

group of persons not dealing with each other at arm's length of which

the other person is a member, has an ownership interest in the assets
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of that person that entitles the other person or group to receive at least

50% of the profits or at least 50% of the assets on dissolution, winding

up or termination of the partnership, trust or joint venture.

(4) For the purposes of subsection (2), a person is deemed to be an affiliate of another

person if the other person, or a group of persons not dealing with each other at arm's

length of which the other person is a member, has any direct or indirect influence that, if

exercised, would result in control in fact of that person except if the other person deals

at arm's length with that person and derives influence solely as a lender.

(5) For the purposes of determining the market share of a defendant manufacturer for a

type of tobacco product sold in British Columbia, the court must

(a) consider the defendant manufacturer and the manufacturers related

to that defendant manufacturer to be one manufacturer, and

(b) calculate the defendant manufacturer's market share for the type of

tobacco product by the following formula:

dm

dms=----xLØØ%
MM

whene

dms the defendant manufacturen's manket shane fon the

type of tobacco pnoduct fnom the date of the

eanliest tobacco related hrong committed by that
defendant manufactunen to the date of tnial;

dm = the quantity of the type of tobacco pnoduct

manufactuned on pnomoted by the defendant
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manufactuner that is sold within BnitÍsh Columbia

from the date of the earlíest tobacco nelated wnong

committed by that defendant manufacturen to the date

of tnial;

MM the quantity of the type of tobacco pnoduct

manufactuned on pnomoted by all manufactunens that
is sold within Bnitish Columbia from the date of the

eanliest tobacco related h,rong committed by the

defendant manufactunen to the date of triaI.

Parl2 -- Recovery of the Gost of Health Gare Benefits

SECTION 13

Direct action by government

13 (1) The government has a direct and distinct action against a manufacturer to

recover the cost of health care benefits that have been incurred, or will be incurred, by

the government resulting from a tobacco related wrong.

(2) An action under subsection (1) is brought by the government in its own right and not

on the basis of a subrogated claim.

(3) ln an action under subsection (1), the government may recover the cost of health

care benefits whether or not there has been any recovery by other persons who have

suffered damage resulting from the tobacco related wrong committed by the person

against whom the government's action is brought.

(4) REPEALED: SBC 1999-39-62 (b) effective July 19, 1999 (8.C. Reg. 236/99).

(5) In an action under subsection (1), the government may recover the cost of health

care benefits



852

(a) that have been provided or will be provided to particular individual

insured persons, or

(b) on an aggregate basis, that have been provided or will be provided

to that portion of the population of insured persons who have suffered

disease as a result of exposure to a type of tobacco product.

(6) lf the government seeks in an action under subsection (1) to recover the cost of

health care benefits on an aggregate basis,

(a) it is not necessary

(i) to identify particular individual insured persons,

(ii) to prove the cause of disease in any particular individual

insured person, or

(iii) to prove the cost of health care benefits that have been

provided or will be provided to any particular individual insured

person,

(b) the health care records and documents of particular individual

insured persons or the documents relating to the provision of health

care benefits to particular individual insured persons are not

compellable except as provided under a rule of law, practice or

procedure that requires the production of documents relied on by an

expert witness,

(c) no person is compellable to answer questions with respect to the

health of, or the provision of health care benefits to, particular

individual insured persons,



853

(d) despite paragraphs (b) and (c), on application by a defendant, the

court may order discovery of a statistically meaningful sample of the

documents referred to in paragraph (b) and the order must include

directions concerning the nature, level of detail and type of information

to be disclosed, and

(e) if an order is made under paragraph (d), the identity of particular

individual insured persons must not be disclosed and all identifiers that

disclose or may be used to trace the names or identities of any

particular individual insured persons must be deleted from any

documents that are disclosed.

sEcfloN 13.1

Recovery of cosf of health care benefits on aggregate basis

13.1 (1) ln an action under section 13 for the recovery of the cost of health care benefits

on an aggregate basis, subsection (2) applies if the government proves, on a balance of

probabilities, that, in respect of a type of tobacco product,

(a) the defendant manufacturer breached a common law, equitable or

statutory duty or obligation owed to persons who have been exposed

or might become exposed to the type of tobacco product,

(b) exposure to the type of tobacco product can cause or contribute to

disease, and

(c) during all or part of the period of the breach referred to in paragraph

(a), the type of tobacco product, manufactured or promoted by the

defendant manufacturer or the manufacturers related to the defendant

manufacturer, was offered for sale in British Columbia.
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(2) Subject to subsections (1) and (4), the court must presume that

(a) the population of insured persons who were exposed to a tobacco

product, manufactured or promoted by the defendant manufacturer or

the manufacturers related to the defendant manufacturer, would not

have been exposed to the product but for the breach referred to in

subsection (1) (a), and

(b) the exposure described in paragraph (a) caused or contributed to

disease in a portion of the population described in paragraph (a).

(3) lf the presumptions under subsection (2) (a) and (b) apply,

(a) the court must determine the aggregate cost of health care benefits

that have been, or will be, provided after the date of the breach

referred to in subsection (1) (a) resulting from disease caused or

contributed to by exposure to a type of tobacco product, and

(b) each defendant manufacturer to which the presumptions apply is

liable for the proportion of the aggregate cost referred to in paragraph

(a) equal to its market share in that type of tobacco product.

(a) The amount of a defendant manufacturer's liability assessed under subsection (3)

(b) may be reduced, or the proportions of liability assessed under subsection (3) (b)

readjusted amongst the defendant manufacturers, to the extent that a defendant

manufacturer proves, on a balance of probabilities, that the breach referred to in

subsection (1) (a) did not cause or contribute to the exposure referred to in subsection

(2) (a) or to the disease referred to in subsection (2) (b).

sEcTtoN 14

Population based evidence fo esfabÍbh causation and quantify damages or cost
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14 Statistical information and information derived from epidemiological, sociological and

other relevant studies, including information derived from sampling, is admissible as

evidence for the purposes of establishing causation and quantifying damages or the

cost of health care benefits respecting a tobacco related wrong in an action brought

(a) by or on behalf of an insured person in the person's own name or

as a member of a class of persons under the Class Proceedings Act,

or

(b) by the government under section 13

sEcfloN l6

Liability based on risk contribution

16 (1) This section does not apply to an action under section 13 for the recovery of the

cost of health care benefits on an aggregate basis.

(2) lf a plaintiff is unable to establish which defendant manufacturer caused or

contributed to the exposure described in paragraph (b) and, as a result of a breach of a

common law, equitable or statutory duty or obligation,

(a) one or more defendant manufacturers causes or contributes to a

risk of disease by exposing persons to a type of tobacco product, and

(b) the plaintiff has been exposed to the type of tobacco product

referred to in paragraph (a) and suffers disease as a result of the

exposure,

the court may find each defendant manufacturer that caused or contributed

to the risk of disease liable for a proportion of the damages or cost of health

care benefits incurred equal to the proportion of its contribution to that risk of
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disease.

(3) The court may consider the following in apportioning liability under subsection (2):

(a) the length of time a defendant manufacturer or the manufacturers

related to the defendant manufacturer engaged in the conduct that

caused or contributed to the risk of disease;

(b) the market share the defendant manufacturer had in the type of

tobacco product that caused or contributed to the risk of disease;

(c) the degree of toxicity of any toxic substance in the type of tobacco

product manufactured or promoted by a defendant manufacturer or the

manufacturers related to the defendant manufacturer;

(d) the amount spent by a defendant or the manufacturers related to

the defendant manufacturer on promoting the type of tobacco product

that caused or contributed to the risk of disease;

(e) the degree to which a defendant manufacturer collaborated or

acted in concert with other manufacturers in any conduct that caused,

contributed to or aggravated the risk of disease;

(f) the extent to which a defendant manufacturer or the manufacturers

related to the defendant manufacturer conducted tests and studies to

determine the risk of disease resulting from exposure to the type of

tobacco product;

(g) the extent to which a defendant manufacturer or the manufacturers

related to the defendant manufacturer assumed a leadership role in

manufacturing or promoting the type of tobacco product;
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(h) the efforts a defendant manufacturer or the manufacturers related

to the defendant manufacturer made to warn the public about the risk

of disease resulting from exposure to the type of tobacco product;

(i) the extent to which a defendant manufacturer or the manufacturers

related to the defendant manufacturer continued manufacture or

promotion of the type of tobacco product after it knew or ought to have

known of the risk of disease resulting from exposure to the type of

tobacco product;

(j) affirmative steps that a defendant manufacturer or the

manufacturers related to the defendant manufacturer took to reduce

the risk of disease to the public;

(k) other considerations considered relevant by the court.

sEcTtoN 19

Regulations

19 (1) The Lieutenant Governor in Council may make regulations referred to in section

41 of the lnterpretation Act.

(2) Without limiting subsection (1), the Lieutenant Governor in Council may make

regulations:

(a) designating a health care benefit for the purposes of section 1;

(b) prescribing a form of tobacco for the purposes of paragraph (i) of

the definition of "type of tobacco product" in section 1.
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L-032

Prelfuninary Matters

were not subject to the jurisdiction of the English courts. If the bondholders
had sued in Greece, the Greek courts would have applied the moratorium
legislation.

In 1953, however, a Greek law provided for the amalgamation of the
National Bank of Greece and a third Greek bank, the Bank of Athens. The
new bank was called the National Bank of Greece and Athens. The Greek law
provided that the new bank was the universal successor to all the assets and
liabilities of the old banks. This meant that the National Bank of Greece and
Athens was liable on the bonds, though, of course, the moratorium legislation
prevented any action being brought against it in Greece. However, the Bank
of Athens had been carrying on business in England and the new amalgamated
bank continued to do so. Consequently, it was subject to the jurisdiction of the
English courts, and a bondholder, Metliss, brought action in England claiming
that it was liable under the guarantee. In National Bank of Greece and Athens
v Metlisssz the House of Lords held in favour of Metliss. The moratorium
legislation was held to be inapplicable since it purported to alter obligations
under a contract and was therefore to be chæacterised as contractual. Conse-
quently, it could not affect a contract governed by English law.

Four days after the judgment at first instance was given, the Greek govem-
ment passed a new law amending the law under which the banls were
amalgamated. The new law provided that the amalgamated bank would be the
universal successot to all the rights and obligations of the old banks, except
obligations, whether as principal or guarantol under bonds payable in foreign
currency. The National Bank of Greece and Athens, which subsequently
changed its name to the National Bank of Gfeece, immediately stopped
making payments under the bonds. Another bondholder, Adams, brought new
proceedings in the English courts. Did the new law relieve the National Bank
of Greece from its liability under the bonds? This depended on how it was
characterised. There can be no doubt that the new law was intended by those
responsible for its enactment to be characterised as relating to the amalgama-
tion of the banks. If this charactorisation had boen adopted by the English
courts, they would have been obliged to hold that ít was applicable in the case
before them and that it gave a defence to the banks. The House of Lords,
however, rejected this approach and gave judgment for Adams.

The whole point of the second Greek law was to force the English courts
to apply the moratorium rule by re-enacting it as part of the amalgamation
Iegislation. The House of Lords, however, refused to be taken in by this: they
took the view that if the effect of the Iaw was to discharge or alter a
conftactual right, it had to be regarded as contractual, whatever label might be
attached to it by its author.53 The purpose of the Greek law was to relieve the
new bank of liability under the bonds and tl¡is purpose was not affected by the
attempt of the Greek legislator to disguise it as something else.sa

This case shows the undesirability of characterising rules of foreign law
according to the legal system to which they belong. Attempts by foreign
Iegislatures to force English courts to apply particular rules of law will, of

52 [1958I A.C. 509.
sr 

¡19611 A,C. 255, at p.274, per Viscount Simonds.
sa See also atp.283, perl-ord Reid: " . . . we must look at the substance and effect of a foreign

law. ., "

2-033
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Characterisatíon and the Incidental Question

course, be rare. But even when there is no deliberate manipulation, there is no
reason why the English court should allow foreign law to decide whether a
particular rule should be applied in the case before it.

It is apparent that whenever an issue of characterisation arises, the court is
required to assess the arguments on their individual merits in the particular
context, and will endeavour to avoid undue generalisation. The point can be
made by reference to two recent decisions on legislative acts done in relation
to contractual debts. lnWíght v Eckhardt Marine Gmbil,ss the Privy Council
characterised Bangladeshi statutory rules which provided for the resüucturing
of the business of an insolvent bank, and which had the effect of extinguishing
claims against that bank and creating new claims against a new bank, as
relating to the discharge of debts rather than the conflscation of property. They
therefore concluded that the debt had been discharged by an act done under its
proper laq and that it was not available for admission to proof in the
insolvency. By contast, in Socìétë Eram Shipping Co Ltd v Hong Kong and
Shanghaì Banking Corp Ltd,56 where an application was made to garnish, and
thereby to discharge, a debt which was governed by the law of Hong Kong,
the House of Lords held that the English statutory procedure for garnishmentsT
of debts could not be applied to a debt owed by a Hong Kong debtor. Lord
Hoffmann, in particular, expressed the views8 that the compulsory discharge
of debts by garnishment was akin to the confiscation of propeÍy and so was
properly a matter for the lex situs rather than the lex contractus.

In Through Tlansport Mutual Assurance Association (Eurasia) Ltd v New
India Assurance Co Ltdse the court characterised a direct claim before the
Finnish courts and founded on a Finnish statute, brought by the victim of a tort
against the liability insurer of the insured penìon who had caused loss, as
contractual in nature, and therefore as a claim which fell wittrin the scope of
a contractual obligation to submit claims under the insurance to arbitration. It
is unclear whether the construction of a contractual agreement to arbiûate
raised a question of characterisation properly so called,6o but to the extent that
it did the court reached its conclusion without being constrained by the view
of the matter which would have been taken by a Finnish court.6l

2-036

Equitable claims. It will be apparent from what has been said that there 2_037
may well be a lack of exact correspondence between the internal divisions of
English domestic law and those of the conflict of laws. One area in which the
problem of cha¡acterisation may be seen to be particularly acute is when an

15 [20031 uKPc 37, [2004] I A.C. l4?.
só [2003j UKHL 30, t2004] I A.C. 260.
5? Now known as the Third Party Debt Order procedure: CPR Pt 72, rnd, discussed further

belou Ch.24.
58 Ar [54].
5' [2004] EWCA Civ 1598, [2005] I Lloyd's Rep. 67 (CA),
60 Because the question before the court was not one of choice of law to apply to a substantive

dispute, but the interpretation of the obligations ofan insurance contract which was governed by
English domestic law.

óf For further examples, see Sweedmqn v Transport Accìdent Conmissíon [2006] HCA 8,

Q0A6) 226 C.L,R, 362 (claim for reimbursement after payment to victim of traffic accident);
Gerling Austalia Insurance Co Pty Ltd v ltdgater Holdings Lrd l2009lNZCA297, [2010] 2
N.Z.L.R. 145 (direct claim against insu¡er of tortfeasor).

49
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THE NEW BUSINESS ENTITIES IN
EVOLUTIONARY PERSPECTIVE

Henry Hansmann*

Reinier Kraakman**

Richerd Squire***

The new types of bwiness fornis that høve developed over the
past thirty years all combine the freedom of contracting that ß tradi'
tional ta the partnership with the pattern of creditors' rights that is
traditional to the busíness corporation. Legal scholars differ on the
issue of whether these new business forms are tnore partnership-like
or corporation-like. Those taking the partnership-Iike view argue that
the degree of freedom of conÛact ís the essential dffirence between
the traditional corporation and partnership forms, while those ad.her'
ing to the corporøtion-like view argue that the patÍern of creditors'
rights ß the essentiøl difference. The authors support the latter view.
They argue that an examination of the evolution of business entities
reveals that the traditional inflexibility in corporations served impor-
tantly to protect creditors' rights, but as substitute sourceE developed
to protect the righ* of all investors, the need for inflexibility dimin-
ished. and. freedom of contracting in the corporate form tlourished.

In thß essay, the authots first discuss the historical evolution of
business entities, focusing on the primary role that creditor protection
has played ín that evolation. Next, the authors argue that, although
legal scholnrs generally focw on limited línbil@ when discussing
creditor protection and the dßtinction between the corporation and
the partnership, the principøl feature distíngukhing the corporation
from the partnership is "entity shielding"-a term reþrríng to the al-
location of different rights to different groups of creditors in the assets

of a firm. After discussing the importance of strong entity shielding-
a characteristic of the corporation but not the partnership-and how
it complemenß limited liability, the authors conclude that the devel'

* Augustus E. Li¡es Professor of I:w, Yale Law School.
*t Ezra Ripley Thayer Professor of Law, Harvard l¡w School.

*r Visiting Scholar, Yale l*aw School. The authors are grateñrl to Ofer Eldar and Stacey Delich
Gould for extremely able research assistance, and would like to thnnk l:rry Ribstein, Robert Sitkoff,
and panicipants itr the University of Illinois Symposium on Uncorporations: A New Age? for valuable
comments.
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optnent of new business forms is the culmination of the process of ex-
tending strong entity shielding î,o unrestricted types of .entities and,
therefore, the new business forms should be viewed as generalizations
of the business corporation rather than the partnership.

The many legal forms for business organizations that first appeared
during the last thirty years-the limited liability company (LLC), the lim-
ited liability partnership (LLP), the limited liability limited partnership
(LLLP), and the statutory business trust-all combine the pattern of
creditors' rights (or, as we have characterized it elsewhere, the rules of
"asset partitioning"r) that are traditional to the business corporation with
the freedom of contract among investors and'managers that is traditional
to the partnership. To view these new entities as partnership-like is to
treat the degree of freedom of contract as the essential difference be-
tween the traditional corporation and partnership forms; to view them as
corporation-like is to treat the'pattern of creditors' rights as the essential
difference. We believe the latter is more accurate. To be sure, both
views capture important aspects of the evolution of business entities. But
history shows that much of the contractual inflexibility in the traditional
corporation served merely to buttress its pattern of creditors' rights, and
that this inflexibility fell away upon the development of substitute
sources of investor protection. The new forms are thus better under-
stood as part of the continuing development of the corporate form rather
than as entities more akin to the traditional partnership which has, in
fact, been evolving in a different direction..

We develop this argument first in terms of the tradeoff between
contractual freedom and the form of asset partitioning that to date has
received the most scholarly attention-that is, limited liability. We then
explore the evolution of the new forms f¡om a less familiar perspective,
focusing on what we term the "entity shielding" component of asset par-
titioning.2

I. TIü HISToRIcAL DEvELoPMENT oF BUSINESS ENTITIEs

From ancient Roman times until the end of the nineteenth century,
the partnership was the dominant form for organizing jointly owned
business firms. In fact, until the seVenteenth century the partnership was
the only form available for most types of business. Partners bore unlim-
ited personal liability for the contractual obligations of the firm, and this
was the basis for the firm's creditworthiness.

L' Henry Hansmann & Reinier Kraakman, The Essential Role of Organizational Løw, llq
YALE L.J. 387,393 (2000).

2. We draw here heavily upon our working paper, Henry Hansmann, Reinier Kraakman, &
Richard Squire, Lægal Entities, Asset Partitioning, and the Evotution of Organizations (Oct. 2üX)
(unpublished manuscript, on file with the University of lllinois Law Review), wbich explores tbese
themes, and the relevant history, in substantially greater depth and detail.
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By the latter half of the nineteenth century, an alternative form of
organization, the statutory business corporation, had also become avail-
able for most types of business activity. Because the shareholders in a
business corporation had limited liability, the obligations of these com-
panies were bonded only by the assets held in the name of the firm itself.
This meant that, for the firms to be creditworthy, creditors had to have
some reason to believe that the firms would generally maintain reason-
able levels of assets and, in particular, that the owners of the firms would
not opportunistically withdraw assets from the firms or otherwise keep
firms undercapitalized.

For the small firms that dominated Western economies prior to the
Industrial Revolution, a firm's owners could not credibly make suih a
pledge to the firm's creditors. The opportunity and incentive to siphon
off assets from the firm were too great-a problem that was accentuated
by poor accounting standards and'weak bankruptcy procedures. Per-
sonal liability for the firm's owners was the only way to make the firm
creditwortþ, and thus the partnership was the dominant mode of or-
ganization.

In general, the only means for an equity investor to achieve limited
liability in a creditworthy firm were through the limited partnership-a
form that has ancient roots and that became available for business of all
types, at least on the European continent, beginning in the fifteenth cen-
tury. The limited partnership obtained credibility toward creditors by
permitting limited liability only for those investors who exercised no con-
trol over the firm. The advantage of this rule was that the limited part-
ners, while having an incentive to withdraw assets from the firm oppor-
tunistically, lacked power to do so. At the same time, the general
partners, who did have the power to dissipate the firm's assets, had little
incentive to do so if that would threaten the firm's solvency, as they
would be personally liable for any shortfall.

In short, until the rise of the business corporation, an equity inves-
tor in a firm could enjoy control with unlimited liability, or limited liabil-
ity without control, but not both control and limited liability. This last
combination evidently was inconsistent with making a firm creditworthy.

N. Fon.u¡uslr¡ AND CREDITOR PRoTECTION

What permitted the business corporation to succeed in combining
limited liability and control? A variety of factors were evidently impor-
tant, including improved accounting, larger scale for enterprise, better
bankruptcy procedures, and more robust securities markets. But the
business corporation also dealt with the problem of creditworthiness by
adopting a formal structure that constrained shareholder opportunism
toward creditors. The early general corporation statutes in the United
States were princþally designed for large firms with numerous share-
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holders of roughly equal status in terms of earnings and control rights,
and with strong delegation of operational authority to an elected board.'
Control structures that expanded the powers normally attendant upon
stock ownership, such as partnership-like anangements that permitted
shareholders to exercise control over management directly, were prohib-
ited.3 As a consequence, the withdrawal of assets by owners was con-
spicuous and easy to monitor. Also, the interests of noncontrolling
shareholders were largely aligned with those of creditors, so that efforts
by noncontrolling shareholders to protect themselves from exploitation
by control persons would also redound to the benefit of the firm's credi-
tors. Legal capital requirements were imposed and given serious effect,
as they could be in such large and formal structures.

Such rigid structures were not, however, well-suited to small or
closely-held firms, which required customized allocations of earnings and
control. Consequently, small firms generally continued to be organized
in the partnership form, in which these attributes were not just easy to
establish, but were in fact the default rules.

Beginning in the late nineteenth century, the restrictions on the
corporate form began to be relaxed, making the form increasingly suit-
able for-and thus increasingly used by-small-scale enterprises of the
type that previously would have become partnerships. At the same time,
legal capital requirements became increasingly flexible. In part this lib-
eralization occurred through the revision of the general business statutes
and their judicial interpretation, and in part through the adoption of spe-
cial close corporation statutes.4

What accounts for this liberalization? An important factor, we sug-
gest, u¡as increasing sophistication in financial contracting that permitted
firm creditors to evaluate, monitor, and control more precisely the cred-
itworthiness of the firms in which they invested. Improved accounting
and disclosure, the adoption of federal bankruptcy law in 1898 and its
subsequent evolution, the imposition of federal corporate income taxa-
tion in 1909 (which demanded clear and accurate accounting), the growth
of credit rating agencies, greater financial literacy among businessper-
sons, and better communications, presumably all contributed to this de-
velopment. It became possible to give both control and limited liability
to the owners of small firms without rendering the firms uncreditworthy.

The new entity forms of the past thirty years represent a continua-
tion of this process. Although such entities provide limited liability, they
also permit the freedom of internal structure that was long available only
in the general partnership. How much of an incremental change they

3. See JEssE H. CHoppER ET AL., CAsEs AND MATERTALS oN CoRpoRATroNs 18-22, 712 (sth
ed. 2000); Lawrence M. Friedman, A HrsToRy oF AMERIcAN LAw 511-25 (2d ed. 1985); George D.
Hornstein, Judicial Tolerance of the Incorporated Parmership, lS LA\rr & Col{rEMp. PRoBs.435,439-
48 (1e53).

4. See Cr¡oppBRET AL,,supra note 3, at 712.
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constitute is, to be sure, debatable; by the time they arose, there was al-
ready great flexibility available in the close corporation. In fact, the new
forms were at first motivated largely by tax considerations rather than by
a desire for increased flexibility in business entities. Nevertheless, the
new forms now offer at least some degree of flexibility that was previ-
ously unavailable in limited liability entities. Indeed, Delaware's busi-
ness trust statute of 19885 arguably represents the logical culmination of
this evolution: by eliminating all remaining ambiguity as to the availabil-
ity of limited liability for the beneficiaries of private trusts,ó it established
a limited liability form that provides nearly complete freedom of contract
as to control, allocation of earnings, and even fiduciary duties.

These developments have rendered the control rule of the limited
partnership anachronistic, and with the availability of the LLP and the
LLLP, that rule effectively has been abandoned.T

III. THB Con.rINuTNG ROLE OF TIIE PenrNeRsHIP

These developments do not mean, however, that the partnership
has been rendered obsolete. To the contrary, the partnership remains
useful for situations where the firm's own assets might not constitute a
credible bond and thus the firm's owners, whether they are individuals or
other firms, must pledge all of their respective assets in support of the
firm's obligations to make the firm creditworthy. In fact, the partner-
ship's suitability to this role recently was enhanced. In 1715, the Anglo-
American partnership was given a modest degree of limited liability. An
English court of equity ruled that year that, if a partner and his,partner-
ship were both bankrupt, the partner's personal creditors enjoyed a claim
prior to that of the partnership creditors to the partner's personal assets.s
That is, partnership creditors could levy upon a partner's personal assets
only if the personal creditors had already paid in full. This rule remained
in effect in the United States until 1978, when it was abandoned in favor
of the rule that had prevailed for thousands of years before 1715: part-
nership creditors share equally with a partner's personal creditors in the
partner's personal assets.e

5. DEL. CoDE ANN. tit. 12, $$3801-3862 (2001). For a thoughtful study of the development
and character of the statutory business trust, see Robert Sitkoff, Ttust As Uncorporation: A Research
Agendø,2ffiS U.ILL. L. REv.31.

6. Hen¡y Hansmann & Ugo Mattei, The Functions of Trust Law: A Compørative Legal and
Economic Analysrr, 73 N.Y.U. L. REv. 434,474-75 (1998).

7. This is not to say that most limited partnership statutes do not retain this rule . See, e.g., Cr'.t^
CoRp. CoDE $ 15632 (West 1991 & Supp. 2005); N.Y. PenrNERsHp LAw $ L2l-303 (McKinney Supp.

2005). But practically speaking, if one wants to have limited liabitity and also exercise all the control
powers typical of a partner, one can simply form one's business as an LLP, LLLP, or statutory business

lrust,
8. Ex pane Crowder,2lF;ag. Rep. 870 (Ch. 1715).
9. The change was â result of the Bankruptcy Act of 1978. .Jee 11 U.S.C. $ 723 (2000). It has

also become a substantive rule of pafnenbip law in those stâtes adopting the Revised Uniform Part-
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Why the reversion? The evident rationale is that the 17\5 priority
rule worked a compromise. Partnerships of the time were creditworthy
without personal liability. At the same time, efficiency considerations
suggested that firm creditors could monitor firm assets more cheaply
than could personal creditors, who enjoyed a corresponding advantage
with respect to personal assets. So partnership creditors rryere given (in
L682) priority in partnership assets,10 but were then (in 1715) subordi-
nated in thei¡ claim to personal assets. When, however, the corporate
form with its full limited liability became a feasible means of organizing
small firms, there was no longer a need for the coinpromise of 17L5. The
partnership form could be tailored to those who wanted to pledge their
personal assets in full to their business ventures, and the corporate form
could be employed by firms whose business creditors were willing to rely
solely on business assets. Positions between these extremes could be
achieved by mixing or modifying the forms, or by customized contracting
between the firm and its creditors.

In short, the partnership continues to play its historical role as the
business form that allows owners to piedge their personal assets to bond
the firm's contracts, while corporâte-type entities-including each of the
new forms of the past thirty years-serve to bond the firm's contracts
only with the firm's own assets. The important change over time-and it
has been gradual rather than sudden-has been the emergence of various
economic, technological, and legal factors that broaden the set of firms
whose debts can be bonded with their own assets (i.e., that have limited
liability).

This view of organizational evolution suggests a reason why Euro-
pean jurisdictions were far ahead of U.S. jurisdictions in adopting highly
flexible limited liability forms for small businesses. The German LLC
form (the GmbH) appeared in the 1890s, while the French LLC form
(the SARL) dates from the 1920s.1¡ Both are highly contractual limited
liability vehicles for closely-held businesses. Perhaps Germany and
France were offered these flexible forms so long ahead of U.S. jurisdic-
tions because of the pro-creditor orientation of European law as con-
trasted with the pro-debtor orientation of U.S. law. The traditionally
strong European creditor-protection measures-such as mandatory dis-
closure of financial statements by closely-held companies, minimum capi-
tal requirements, and creditor-oriented bankruptcy ruleslz-may have
been the precondition for increased contractual freedom among inveS-
tors.

nership Act. See generally WILrAM ALLEN & REINTER KR.Aic,KMAN, CoMMENTARIES AND CAsEs oN
rrìE LAw oF Busû1fEss ORcANrzATroN 56-58 (2003). The 1715 rule remains in effect in England.

10. Craven v. Knight,21 Eng. Rep.6óa (Ch. 1ó82{3).
11. Sae Jacques Treillard, The Close Corporation ín French and Co¡tinental Law, 18 Ltw &

Covrnup. Pnons. 546, 55!54 (1953).
12. RETNTER KRAAx¡rre¡¡ rr et., Ttæ ANAToMY oF CoRpoRATE LAnr 9-99 (2004).
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IV. ENrlrvSHrrlpn¡c

We have spoken ,o iu, as if limited liability were the principal fea-
ture that distinguishes the corporation from the partnership. An even
more important distiriction, however, lies in what we have elsewhere
termed "affirmative asset partitioning,"l3 and what here we simply will
call "entity shielding."ra In a sense, entity shielding is the reverse of lim-
ited liability: while limited liability shields the assets of a firm's owners
from the claims of the firm's creditors, entity shielding protects the assets
of the firm from the claims of the owners' personal creditors. Entity
shielding and limited liability are forms of asset partitioning in that they
allocate claims to the assets of a firm and claims to the personal assets of
the firm's owners to different groups of creditors.

Entity shielding, for our purposes here, comes in two forms.
"'Weak" entity shielding is what one finds in the traditional partnership:
firm creditors enjoy first claim, over the owners' personal creditors, to
firm assets. This has the virtue of reducing monitoring costs for firm
creditors by giving them, in effect, a security interest in firm assets.

"Strong" entity shielding, in turn, is what one finds in the business corpo-
ration. It adds to weak entity shielding a rule of liquidation protection,
under which neither an owner nor his personal creditors may demand
unilaterally a payout of the owner's share of firm assets. In effect, with
strong entity shielding an owner and his personal creditors lose the with-
drawal right that characterizes the traditional partnership at will. Strong
entity shielding has the advantage of protectiúg a firm's going-concern
value (or, as economists would put it, the value of firm-specific invest-
ments).

The corporation, then, is characterized by both strong entity shield-
ing and limited liability, while the traditional partnership lacks limited
liability and has been characterized by only weak entity shielding or
(prior to the seventeenth century) none at all. This pattern of differen-
tiation is not accidental. Strong entity shielding and limited liability are
highly complementary; the presence of one generally calls for the other.
The loss of the withdrawal righf that constitutes strong entity shielding
would render an owner's investment in the firm illiquid if the investment
were not transferable. Trans{erability of shares, in turn, calls for limited
liability.t5 Moreover, the loss of withdrawal rights removes an important
source of protection for owners of minority shares against exploitation by

13. Hansmann & Kraakman, søpra note 1, at 393.

14. This terminology, and the concepts of weak and strong entiry shielding described immedi
ately below, are taken from Hansmann, Kraakman, & Squire, snpra nole2,

15. Se¿ Frank H. Easterbrook & Daniel R. Fischel, Limited Liability and the Corporation, 52 U.
CHr. L. REv.89,92 (1985). In fact, unlimited liability is compatible with tradable shares so long as the
liability is pro rata rather than joint and several. Se¿ He¡¡y Hansmann & Reinier Ktaakman, Toward
Unlimited Shøreholder Liability for Corporate foñs, 100 YALE L.J. f 879, 1961+¿ (191).
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control persons. Limited liability has the advantage of capping the losses
that minority shareholders can suffer from such exploitation.

Conversely, limited liability generally requires strong entity shield-
ing, largely because limited liability increases the incentive for owners to
withdraw from the firm when its prospects are doubtful. That incentive,
in turn, creates the threat of a run on the firm's assets, which would de-
stroy going-concern value to the detriment of both the firm's creditors
and its owners.l6 By denying owners the power to withdraw unilaterally,
strong entity shielding prevents such runs.

We have argued above that limited liability requires accounting in-
novations and monitoring technology that permit creditors to rely on a
firm's assets. But accounting and monitoring methods for small firms,
until recently, were highly imperfect with the consequence that limited
liability tended to be confined to large firms with a standardized and
easy-to-monitor ownership structure. Improvements in the technology
of financial monitoring have permitted the extension of limited liability
to smaller and more closely-controlled firms.

A similar argument can be offered for strong entity shielding. As
we have noted, the loss of withdrawal rights that characterizes strong en-
tity shielding removes an important source of protection for owners of
minority shares in a firm. When general incorporation statutes were first
enacted in the nineteenth century, the rigid structure that these statutes
imposed compensated for the loss of the withdrawal right by constraining
control-person opportunism toward shareholders as well as toward credi-
tors. Important in this respect were rules designed to prevent the de-
coupling of control and income rights from shareholdings, such as prohi-
bitions on shareholder voting agreements, rigid prohibitions on self-
dealing transactions, and narro\r' interpretations of corporate purposes.
Early corporate law also forbade restrictions on the free alienability of
shares, thereby ensuring that shareholders who lacked withdrawal rights
might have an alternate source of liquidity.

While such rigidity mitigated governance and liquidity problems as-
sociated with strong asset partitioning, it was, as we observed above, of-
ten incompatible with the needs of small, closely-held firms, in which
fleúbility in allocating control and income rights, and restrictions on
alienation of shares, can be essential. The relaxation of this rigidity in
corporate law over the intervening century suggests that sources of pro-
tection for noncontrolling owners have arisen that are superior both to
the withdrawal right and to formal restrictions on the allocation of earn-
ings and control.

In part, these new sources of protection are the same as those that
redounded to the benefit of firm creditors-developments that have

16. Another important reason why limited liability requires strong entity shielding is that with-
out it firm c¡editors would be exposed to excessive opportunism by the firm's owners.
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made it easier for outsiders to monitor a firm's financial status and per-
formance. Another source of protection, which appears particularly im-
portant for the viability of strong entity shielding, is increased sophistica-
tion on the part of courts in evaluating the behavior of corporate
insiders. This has permitted courts to employ refined fiduciary duties in
place of outright bans on particular olvnership structures or transaction
types. Increased sophistication in valuation techniques also reduces the
need to rely upon liquidation of a firm to determine the value of an
owner's share if he or his creditors need to be bought out.

The new forms of the past thirty yeaË are the culmination of this
process of extending strong entity shielding to less restricted entity types.
Strong entity shielding in perpetuity is available in the LLC.I7 And re-
cent statutory changes make clear that owners may opt for strong entity
shielding for a defined period in even the partnership by forming a part-
nership for a term or specific undertaking.ls Such strong entity shielding
in the partnership can be combined with limited liability through the
LLP or LLLP. Finally, strong entity shielding is the default rule in the
statutory business trust, with its unrestricted liberty of structure.re

Meanwhile, the traditional partnership still plays a role with respect
to entity shielding as it does with respect to limited liability. With only
weak rather than strong entity shielding, the traditional partnership-at-
will continues to provide a convenient entity form for owners who wish
to retain a right of unilateral withdrawal as a governing device or source
of liquidity.

V. HowMeNyNewFonus?

In short, the new statutory forms for commercial enterprise-the
LLC, the LLP, the LLLP, and the business trust-are best seen as gener-
alizations of the business corporation. They combine the pattern of asset
partitioning provided by the traditional corporation-strong entity
shielding and tull limited liability-with the greater flexibility in internal

17. In the Uniform Limited Liability Company Act of 1996 (ULLCA), the default regime for
member withdrawal is the same as under the Revised Uniform Partnership Act: a member may with-
draw, rightfully or wrongfully, at any time; if the company is at will he must be bought out immedi-
ately, but if the company is for a term then buyout need not occur until the term's expiration. Ur.[F.
LrD. L¡AB. Co. Aqr $$ 602(a),701(a),6A U.L.A.610, 614 (2t03). ULLCA expressly provides, how-
ever, that most of its rules may be altered ia the company's operating âgreement, including those re-
specting a member's withdrawal voluntarily or due to his bankruptcy. 1¿ $$ 103, 601(1),(7), at 567-68,
6O&49. Moreover, ULLCA explicitly provides that the rules for determining whether a member's
withdrawal is wrongful apply only "[i]f the operating agreement has not eliminated a member's power
to dissociate." 1¿ S 6û2(b), at ó10. Members of an LLC thus may contrâct for strong-form entity
shielding and full liquidation protection in perpetuity with respect to themselves and their personal
creditors. The only exception is that companies must retain procedures for dissotution or the expul-
sion of members upon a judicial finding of persistent misconduct or that the purpose of the company
has been frustrated. Id $ 103 (5),(6), at 568.

18. See U¡s¡r. P'srup Asr 0$ 701(h), 801(2) (1997),6 U.L.A. (pt. I) 189 (2001).
19. See DEL. CoDE ANN. tit. 12, g 3808(a){b) (1999 & Supp. 200a).
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structure that the corporate form has evolved to offer. Meanwhile, the
general partnership continues to provide a very different pattern of asset
partitioning-weak entity shielding and unlimited personal liability-for
those firms that require it.

How many different corporate-type forms are required for the sake
of efficiency, and how these forms are best structured, are questions that
remain subject to debate and experimentation. In theory, any entity that
can be formed as a business corporation, an LLC, an LLP, or an LLLP
could be fashioned instead as a statutory business trust, simply by speci-
fying the necessary structure in the trust's governing instrument. If the
more restricted forms continue to serve a purpose, it is perhaps that they
permit types of signaling and bonding that the business trust cannot pro-
vide. Alternatively, the various alternative forms may have the virtue of
offering specialized sets of default rules that are suitable to different
types of firms and that, if put instead in a firm's governing instrument,
might prove either too flexible or too rigid.20 Unfortunately, we do not
understand these functions of legal forms well enough to reach a consen-
sus on their appropriate number and structure.2l Not surprisingly, then,
the new entity forms have been protean, and we can expect further sort-
ing among them.

20. See Henry Hansmann, Corporation and Contract 5{ (July 2004) (unpublished manuscript,
on file with the University of lllinois Law Review),

21. This is not to say that the new forms have not been the subject of thoughtful analysis. Their
emergence has elicited insightful commeûtâry by, in particular, I-arry Ribstein, whose ertensive writ-
ings on these forms provide our most subÉtantiâl source of wisdom conceming them. See, e.g.,l,aîry
Ribstein, Why Corporations?, 1 BERKELEv Bus. LJ. 183 (2004).
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or community as being vested in the entity concerned,zT but it did not
visualize that properly as belonging to the entity itself. Rather, the prop-
erty belonged to the members of the entity-in other words, they were
the joint rights of the entity, and the obligations of the entity were their
joint obligations.zs This is closer to the common law conception of a
partnership, than of a corporation, in which it is the entity which owns
tle rights and is subject to the obligations. The distinction was the stand-
ing granted. to corporati or collegìa to enforce the collective rights and
defend the collective property of its members.

$6.16 While legal standing(La, the right to sue) \ryas an important step
towards legal personality, it was not sufficient to make corporations truly
disti¡rct legal entities under Roman law-as least as the concept of dis-
tinct i:ntities would now be understood. For instance, there was no clear
understanding (as there is under the common law) that a corporation
could commit atort.ze In addition, Rorne never moved towards the mod-
ern business corporation form, as the common law did with the develop-
ment of joint stock companies. The attributes of a socíetates (an entity
formed for the conduct of business in common) seem closer to the com-
mon law notion of a partnership than a corporation.3o The rights of the
collegia were the collective rights of the members.

S6.1? Generally, all business corporations and other companies serve
as administrative devices, and are employed in connection with the
acquisition, ownership, holding and controlling the use of assets. As cor-
porations have been found to be very successful for these purposes, the
vast majority of the productive assets of the economy are now owned by
corporations. However, a company may just as easily be used as a device
for collecting and controlling liabilities. In either case, corporations are
useful as an administrative device largely because the law recognizes
them as being separate persons.

$6.18 It has been said that corporate personality is essentially a
metaphorical use of language, clothing the group which comprises the
corporation with a separate legal identity by analogy with a natural
person.3l However, the implications of separate p.rsooâlity arefar from

:'^ Rudlolf Sohm, (tr. J.C. Ledlie), The Institutes of Ronwn Law (OrÍod: Clarendon Press, I 842), at 102.18 Rudlolf Sohm , The Instíates of Roman Law, at lo3.]e S. Willison, "History of the [¿w of Business Corporations Before 1800," 2 Han. Law Rev. (No. 3)
105, at 107,

30 Willison, "History ofthe Law of Business Corporations Beforc 1800r" 2 Harv. Law Rev. (No. 3)
105, at 107,3r J.H. Fanar, Company Law (London: Butterworths, 1985), at 56. See also L.L. Falle4 Legal
Fiaíons (Stanford, CA: Stanford University Press, 1967), at 19.
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metaphorical. Not only is personality the basic attribute of a coipora-
tion that separates it from other forms of organization, it is that unique
personality that distinguishes that corporation from its members.32 Most
of the other attributes of corporate existence are no more than a logical
outgrowth of this separate personality. The separate personality of the
corporation is relevant in deterrrining to whom particular acts, rights,
duties, liabilities, powel-s and capacities are to be attributed: the corpo-
ration or its members,33 for separate personality implies that any of
these which belong to the company or its members are distinct from
those which belong to the other.'u Similarly, where two corporations
are owned by the same shareholder, the acts, rights, duties, liabilities,
powers and capacities of each are distinct from those which are attrib-
utable to the other.35 For instance, a co{poration is not bound by any
principle of res judicata or issue estoppel as a result of a judgment
obtained against one of its shareholders.'6 From the time when a corpo-
ration is legally incorporated,3T it is considered to be a legal perion
and will be bound by any rule of law apptying to persons generally.3s
It will be treated as an independent person with rights and tiabilities
,belonging to itself3e even where theie is only a single owner of the
corporation.ao

3: Meadow Form Ltd. v. Imperial Bank of Canada, 11922) 2 W.\ï/.R. g0g, 66 D.L.R, 743
(Alta. C.A.).

33 Meadow Farm Ltd. v. Imperial Bank of Canødø, ll922l 2 \ÃI.IV.R. 909, 66 D.L.R, 743
(Alta. C.A.); Dìscount & Loan Corp, of Canada v. Canada (Superintendent of Insurance),

[1938] Ex. C.R. 194, affd [939] S.c.R.285.34 Meadow Farm Ltd. v. Imperlal Bank of Canada, 119221 2 W.I¿V.R, g0g, 66 D.L.R. 743
(Alta- C.A.); Keewøtin Tribql Council lnc. v. Thompson (City), [1989] M.J. No. 295, 5 W.W.R.
202 (Q.8.).

35 Northern Electric Co. v. FrankÍlarkentin Blectic Ltd.,tl9727M.J. No. 21,2? D.L.R. (3d) 519
at 530 (C.4.), per Dickson J.A. But compare Bagby v, Gastavson InternatÍonal Drilling Co.,

[1980J A,J. No. 743, 24 A.R. l8l at I99 (C.4.), var'g [979] A.J. No. ?67, 20 
^.R, 

24
(S.C.T.D.), per Laycraft J.A.

36 See, generally, Kuin v. 238682 Alberta Ltd.,U997l A.J. No. 1115, 56 Atta. L.R. (3d) 329
(M.C); compare, horvever, Barakot Ltd v. Epiene Ltd., [1997] B.C.L.C. 303.

37 A company cannot become subject to a legÃl oblígation (r,g., by entering a contacÐ prior to its
incoçoration: Omìsta Credit Uníon Ltd. v. Thomson, [1982] N.B.J. No. 389,43 N.B,R. (2d) 62S
at 631, I 13 A.R 628 (C.A,), per La Forest J,A. See Chapter 5 regarding pre-incorporation con-

- tacts at para. 3.149, et seq.
3E See, for instance, R. v. Esatn Construction Ltd.,LI9131OJ. No. 2266,2 O.R. (2d) 344 (H,C.J.)

__ (corporation bound by by-law requiring all peßons to obtain a building permit).ie Salomon v. Salomon & Co. 11897) 
^.C.22 

(H.L.); see also Rielle v. Reid (1899), 26 O.A.R. 54
at 60; Clarløon Co. v, Zhelka, U96712 O.R. 565 (H.C); Re H.E.P.C. ond Thorold (1924),55
O,L.R. 431, leave to appeal refd. 26 O.W.N. 386 (C.4.); Rogers-Majestic Corp, v. Toronto,
[1943] S.C.R. 440; Mission Hill Tire & Auto Centre Ltd. v. Klllerney Group Ltd., [989] A.I.
No. 904, 38 C.P.C. (2d) 64 (Master).

40 Salomon v. Salomon & Co., [897] A.C. 22 (H.L); Waldron v. Hogan, [934] 3 D.L.R, 800 ar
801 (8.C. Co. CL.),per Swanson Co, Ct. J,.Compare, howevet, the decision of trlVinter J. in Royal
Stores Ltd. v. Brown (1956), 5 D.L.R (2d) 146 (Nfld. T.D.).
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aä an independent entity (so that the benefit of the contact or transaction
flows primarily to its own account) or whether it is acting simply for and
on behalf of some other person.t" To establish such a ielatiónship, the
facts must be such that a fu:ding of agency would be made even if the pur-
ported principal had no shareholding in the corporation.lee Moreover,
where a person believes that he or she is contracting with a corporation
rather than its o\,vner, a claim of agency is untenable.2o0

$6.79 separate personality also implies that the shareholder of a corpo-
ration has no legal or equitable interest in the assets of the corporation.
The sole shareholder of a corporation may be convicted of thefr of the
property of the corporation.2or So strictly is this rule applied that at one
time a shareholder \ryas seen to possess no insu¡able interest in the assets
belonging to the corporation.2o2

$6.80 This extreme view no longer represents the law in Canada.
rn constítutìon Insurance co. of canada v. Kosmopoulos,203 wilson J.
(giving the opinion of the majority) held that the restriction of the scope
of insurable interest to a direct proprietary interest was not realistic in the
modenr economy. The policies underlyíng the requirement for an insu¡-
able interest þrevention of wagering; lack of risk to the insured if the
propeÉy is damaged) were held not to require such a restrictive view of
insurable interest. 'lVhere 

an insured can demonstrate some relation úo or
concern in the insured properly, the insured has a suffrcient insurable
interest. A person has an insurable interest where that person has a nor-
mal expectation of deriving an advantage or benefit from the insured
property, but for the risk or damages against which the insurance is

teE Raínham chemìcal worþs Ltd. v. Belvedere Fìsh Guano co.,ll92l z A.c.46s (H.L.); patton v.
Yulcon Consolidated Gold Corp.,l1934l O.\ry.N. 321 al324,per Middleton, J.4., additional reæ
sons at [1936] O.R. 308 (C.4.); Kentucþ Fríed ChicÌcen Canada ¿ Scoff b Food Seníces Inc.,

.^- fl9971 O.J. No. 3773 (H.C,J.), [1998] O.I. No.4368,41 B.L.R. (2d) 42 (C.4.).
'" S"", generally, E,B,M Co. y. Ðõntníon Bank,lt93?13 AII E.R, SiS át Seà (y.C.¡,perfor Russell

of Killoweq Clarkson Co. v. Zhelka, [967] 2 O.R. 565 at 57B (H.C.), per Thompson J.;
Keewatìn Trtbal councìl Inc. v. Thompson (cíty),I1989J M,J. No. 295, [1989] 5 \ry,v/.R. 2û2

. (Q,B); Pioneer Concrete Servíces Ltd. v. Yelnah Pty. Ltd. (1937), 5 A.C.L.C. 467 , ll A.C.L.R.
108 (S.C.N.S.Yf.). Compare, however, Smith, Stone A. Krlíght Ltd. v. BÍrmínghøn Corp.,llg39)
All E.R. 716, per Atkinson I.; DHN Food Ðistrtbutors Ltd, v. Tower Hanleß London Borough

^-^ 
CouncìL, [1976] 1 W.L.R. 852, [1976] 3 All E.R. 462 (C.A..).

'u' Bank of Montreal v. Canadian Westgrowth Ltd., U 9901 A.J. No. l2S, 102 A.R. 391 (Q.8.), afpd
[1992] A.I. No.371, 135 A.R.49 (C,4,.).

20t Re,4..G.'s Reference (No. 2 of 1982), [1984] Q.8.624 (C.4.), perKen L.J.; R. v. phiilÍppou

_^- (1989), 89 Cr. App. R. 290 (C.4.), per O'Connor L.J.
'u' Macauta v. Northern ,4.ssurance co.,ll925l A.c. 619 at 626 (tLL.). The problem was not sim-

ply one oflack ofa proprietary (and therefore insurable interest), but also the difüculty ofaccu-
rately measuring loss - per Lord Buckmaster. See also Gaarantee Co, of Norlh Ameríca v.
Aqua-Lønd Exploration Ltd.,Í1965) S.C.J. No. 65, [1966] S.C.R. 133; Constitution Insurance

--- Co. of Canada v. Kosmopoulos, [1987] S.C.J. No. 2, 36 B.L.R. 283 at29l, pe¡ Wilson J.

'u' [1987] S.C.J. No, 2,36 B.L.R.283.
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I
The Legal, Issue

1. Characterization

1. Characterization

RuIe l: The characterízation offacts ínto a legal íssue ís carried out accord¡ng to
the coniepts and charøcterizations of the lexfori.

Courts of law do not, in the conflict of laws, rule on the rights of the parties on the
basis of the facts alone. Rather, to determine if an action may be brought and to
determine which country's laws will apply to the facts in issue, the court must decide
what legal issue is presented by the facts. Since the same facts may give rise to
different legal issues in different countries the court must decide whether to
characterize the facts into a legal issue according to the concepts of the forum, or some
other system of law.

It is univErsally accepted that such characterization must be carried out on the
basis of the concepts of the forum , i.e. , the lex,þn , since a court generally applies its
own law to all defìnitional ñ¡nctions and since the entire conflict of laws analysis of the
forum depends on the initial formulation of the legal issue. Moreover, at the initial
stage in the analysis there is no other system oflaw available which can be regarded as
legally relevant and which can demonstrate a greater right to determine the issue than
the lexfori. As a general rule, a court applies its own laws to all matters before it unless
there is some reason in point of policy to leâd the conflict of laws rules to indicate the
application of another system of law. In addition, in some cases it is not always evident
that a conflict of laws issue is present at this beginning stage in the litigation process.

lnagdenv, ogdenr, a woman domiciled in England went through a marriage
ceremony in England witl¡ a l9-year-old man domiciled in France. The marriage took
place without the consent of the groom's parents which was by French law a
prerequisite to a valid maniage. An issue arose in England as to the validity of the
marriage. If the legai issue fell to be determined by French law, an issue of essential
validity of maniage would have arisen. If, on the other hand, English law was
determinative of the legal issue, an issue of foimal validity would have a¡isen. The
court adopted the English (thelexforÍ) characterization ofthe facts into a legal issue,
and found the lack of parental consent to involve a problem of formal validity.

l [r908] P. 4ó (C.A.)
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substance/procedure doctrine, problems may develop. It is logically possible to
envisage a case where the burden of proof in the forum is regarded as procedural and
yet the burden of proof according to the J¿¡ causae is so intimately connected with the
right as to be regarded as substantive. In this case there would be two conflicting
burdens of proof. Similarly, the burden of proof in the forum may be so closely
connected with the right as to be regarded as substantive, and yet the burden ofproofin
the lex causae may be regarded as procedural. Although such a conclusion is somewhat
embanassing with respect to the statute of limitations cases, it is not insurmountable,
In the case of the burden of proof, however, it grinds litigation to a halt. In the interests

of convenience, the.uaditional view should be continued and the burden of proof for
issues before the court ought to be regarded as procedural.

C. Proof of foreign law

lrVhen foreign law is relevant to a conflict of laws case it is regarded as a fact and

must be proved as any other fact, Accordingly, the rulEs with respect to the proof of
foreign law are procedural and peculiar to the individual forum.rsg

D. Witnesses

Whether a witness is competent or compellable pertains to the method whereby
facts are proven and is therefore a matter of procedure, to be determined exclusively by.
reference lo the lex fori.rz4 

'Where the prohibition or the enabling rule of the forum
turns on the status of a person, for example, a wife, the appropriate issue of status may
have to be determined in accordance with the conceptual framework as a preliminary
issue.

E. Admissibility

Questions as to the admissibility of evidence are procedural since they are
concerned with the proof of facts as opposed to the existence of a right.r2t Where a

document in writing is in issue, a distinction must be drawn between extrinsic evidence
introducèd to interpret the written document and exEinsic evidence int¡oduced to add,
to vary, of contadict the document (parol evidence nrle).r2o Questions as to the
admissibility of a documentper se are determined in accordance with thelexforí.rz? ln
Canada, copies of foreign documents are generally inadmissible at common law. This
position has been altered by statute when dealing with many official documents.¡28 To
determine the inroads on the common law, resort must be had to the statutory

I23 See, ås to pmof of foreign law, supra, pp,32-41,
124 Sæ,Baínv. Whìtehaven lk Furness Ry. Co. (1850), 3 H.L. Cas. I at 19; see also Kemcþ v. Anderson

(1919),50 D.L.R. 105 (Sask. C.A.).
l25Malov,Clement,U943l4D.L,R,?7t(Ont.);Yatesv,Thompson(1835),68.R. 1541 (H.L.);andBair

v, Ilhltehaven &, Furncss Ry. Co., supra, note 124.
126 Such evidence is regarded as a mrtter of inte4pretation govemed by the proper law of the contract: S.

Píerre v, SouthAmer. Stores (Geth &.Chaves) Ltd,, [1937] I All E.R. 206at209, affirmed [1937j 3 AU
E.R, 349 (C.A.).

l27Brístowv.Seqwvílle (1850), l55B.R. ll8; andBrownv.Thünton (1E37), 1128.R.70.
128 See, e.g., the Evidence Act, R.S.N.S. 1967 , c. 94, ss. 62, 63; and the Evidence Act, R.S.A. 19E0,

c. A-21, s. 37,
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(s) ConsÍif utional Law

Marriage, in the common law sense, is generally described as the voluntary union
of one man to one woman for all time, a major purpose of which is the propagation of
the species.ze The importance of marriage in society is reflected in the laws which have
been established to regulate marriage and lhe ¡esultant rights and obligations,ze The
concept of marriage in Anglo-Canadian law contains both contractual and status
aspects.30 Although the laws of the various countries in the world are similar in their
regulalion of the marital relationship, they are not identical. It becomes, therefore, of
crucial importance to delermine which system of law determines the validity and nature
of a marriage.

In Canada, the Constitution Act31 divides legislative authority, with respect to
maniage, between the federal and provincial governments. Pursuant to sect¡on 9I(26)
the federal Parliament has exclusive authority wilh respect to "Marriage and
Divorce". By section 92(lZ) and (13), the provincial legislatures have exclusive
jurisdiction to make laws concerning "solemnization of Marriage in the Provincen' and
"Property and Civil Rights in the Province". In a number of court decisions, it was
held that the division of legislative powers resulted in the federal Parliament having
jurisdiction over what is commonly referred to as essential validity and fhe provincial
legislatures having jurisdiction over formal validity.æ Although the provincial
Iegislatures have rnade substantial legislative enactmenls in their spheres of
influence,33 the federal Parliament has devoted the bulk of its legislative attention to
divorce. Accordingly, the laws in Canada with respect to the validity of marriage are a
mixture of statute law and comrnon law.

(b) Polygamy

(í) Definitíon '

The laws originally developed by fte couÍs and the legislatures were created with
reference to the Anglo-Canadian concept of marriage. lnHyde v. Hydeu an issue arose
as to thé availability of the English matrimonial law to a party lo a marriage which did
not conforrn to this ideal. In his petition, a husband sougbt a divorce from his wife on
the ground of adultery. The partíes, members of the Mormon church, had been married
in Utah in accordance with Morrnon law. By this law, the husband was free to take
more than one spouse. Sir J.P. Wilde held that the petitioner's claim must be dismissed
since the maniage \4'as tainled by polygamy even lhough no additional spouse had been
taken.

28 Hyde v. Hyde (1866), L.R. I P. & D. 130 at 133.
29 Thc past len years havc sÊen extensive family law reform lhroughout the provinces of Canada, e.g., tbe

Family Relations Act, R.S.B.C. 1979, c. l2I; the Family Law Reform Act, R.S.O. 1980, c. 154 and
the Family Law Reform Act, l97E (P.E,L), c. 6.

30 Mclcod and Bakcr, Contracts and thc FaníIy (lgBQ), pp, 16 et seq.
3t 1867.
32 Rc Thc Marrldge law of Can. (1912),7 D.L.R. 629 (P.C.); and.(¿rr v. Keû, [1934] S.C.R. 72.
33 Sec the vrrious provincial mardage acts, which regulate ínter atia, wbo may obtain a maniage liccnce,

who may perform marriage cetemonies, who must consent to marriagc and the ability to disponsc with
consent-

34 (1866), L.R. I P. & D. t30.
35 tbid., at p, 133.
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carriage of goods by sea. The Canada Shìpping Act'{2 contains provision in accordance
with general maritime law. Although common law conflict of laws rules would lead to
the rejection of any claim based on foreign revenue laws, various tax conventions have
provided a mechanism to rationalize the competirrg taxing jurisdictions.¿43

The bulk of contract-related legislation has been generated by the provincial
governments. Under the Constitution Act,¿aa the provincial governmenls have
exclusive legislative jurisdiction over property anC civil rightsx; in general, and over
particulff types of contracts such as insurance.2{6 Where the legislature has exclusive
jurisdiction, in a subject area, il also has jurisdiction lo enact choice oflaw provisions.
Although the constitution restricts provincial legislation to activities within the
province, indirect extraprovincial application can be accomplished through the conflict
of laws rules. These provisions may take the form of choice of law rules which will
give extraprovincial effect to the provincial legislatlon if the law of the province
becomes lhe lex causae by its application,s{? or may simply provide that whenever a

matter is before its courts certain statutory provisions apply.2{8 Such devices have been
used extensively in legislation concerning marriage contracts or seltlements, personal
propefty security, and consumef protection.

8. Particular Contracts

(a) Agency

(ì) Ríghts and oblìgatìons ofprincipal and agent ínter se

RuIe t60: The mutual rights and oblígatíons of the princípal and agent are
governed by lhe proper law ofthe agenqt.

In dealing with legal problems resulting from an agency situation, it is important
to distinguish between problems concerning the rights of the principal and agent inter
se and problems concetning the rights and obligations of the principal or agent and

third persons.zas The former is governed by the proper law of the contract of agency,
i.e., the system of law with reference to which the agency was constituted.zso Such law

242 R.S.C. l9?0, c. S-9.
243 AstolhevarioustaxconventionsseeStikeman,fncomeTaxAct (1980-81), llthTaxReformAddition

(r98t).
244 1867, c.3.
245 lbid., s.92(13).
246 Seelll Re .ss. 4 and 70 of The Canadian Insurance Act 1910,48 S.C.R. 260, affirmed tl9l6l I A.C.

588 (P.C.); andA.G. Ont. v. Recìprocal Inswers (R. v. Craìgon: R. v. Otte), 119241 , D.L.R. 789.
247 See Morìn y. Ge¿. Motors Accept, Corp, (1972\,27 D.L.R. (3d) 46 (Onr. H.C,); andlndust. Accept,

Corp, v. Jordan (19691, ó D.L.R. (3d) 625 (N.W.T.).
248 See, e.g., the Family Law Reform Acl, 1978 (Ont.), c.2, s. 57 [now Family Law Reform Act, R.S.O.

1980, c. 152, s. 571 regarding domestic conttacts.
249 But seeRuå¡ S.S. Corp. Ltd. v. Commercîal Union Assur. Co. (1933),150 L.T. 30 (C.4,), where the

above ¡ule was approved as a principle afrecting third parties; see the crilicism by Falconbridge, Essa¡s
ln the Conflíct of laws,2nd ed. (1954), p. 43?¡ and Diccy and Morrit,Tåa Conllìct of Laws, ¡Oth ed.
(1980), p. 910, ar note 38.

250 Chatena7- v. Brazìlian Subnarine Telegraph Co., [1891] I Q.B. ?9 (C.A,);The Tollo, 11921JP.22:'
The Luna, [19201 P. 22:, Ðnployers' Liabìlity Assur, Corp. v. Sedgewick CollÍns & Co., [1927J A.C.
95 (H.L.); Frrsr Russ¡ør lns. Co. v. London & Lancashíre lns. Co., [1928] Ch. 922; andSinfre Akt. v.

Stnfra Ltd., [¡939] 2 Al¡ E.R. 675.
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The Choice ofLaw Process 227

C. THE CHOICE OF tAW PROCESS

The traditional choice of law process uses a series of rules, each of
which links a legal category or issue with a particular system of law
by means of a connecting factor.Ió For example, one such rule could be
that claims in tort are governed by the law of the place where the tort
was committed. In this example, tort is the legal category or issue and
the connecting factor is the place o[ the tort. To apply the rule, we iden-
tify the place of the tort and that place, as the connecting factor, leads
us to the applicable law. This rule covers only tort, and so we would
need a separate rule for other legal categories or issues such as contract,
unjust enrichment, the transfer of property, trusts, and so on.

One hallmark of the traditional process is that it chooses the
applicable law without focusing on the content of that law or on the re-

sult it will reach when applied. An Ontario court could use the rule in
the example above to identify Texas law as the law applicable to a tort
claim without fi.rst knowing anything about that law. In this sense the
choice of law process operates at one step removed from the resolgtion
of the underlying dispute.

As we will see, the selection of the connecting factor is critical in
formulating a choice o[ Iaw rule. There are many possible connecting
factors. Some are relatively certain and predictable. These include a

person's domicile or habitual residence and the place where a specific
act occurs, such as the commission of a tort or the making of a contract.
These sorts of connecting factors have a relatively narrow focus. They
are quite specific and can therefore be desiribed as rigid connecting
factors. Other connecting factors have a broader focus and are thought
to be more flexible. These include the "proper law" o[ a contract, ascer-

tained by weighing several flactual connections to various legal systems.
One o[ the core debates in choice of law is how rigid or how flexible the
connecting factor should be for a particular rule,

Most choice of law rules use a single connecting factor, whether
rigid or flexible. However, it is possible to have a choice of law rule that
uses multiple connecting factors. For example, a rule could provide
that the formal validity o[ a contract is governed by either the law of
the place of contracting or the proper law of the contract. lf each con-
necting factor pointed to a different legal system, the contract would
need to be formally valid only under one of the two. For another ex-
ample, a rule could provide that claims in tort are governed by both the
Iaw of the place where the tort occurred and by the law of the forum.

16 See von Savigny, above note I at27,89, and I48-5I.
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must determine which French legal rules are part of that law.28 causes of
action, issues, and legal rules are all characterized in different situations.

A related issue at the second stage flows from statutes with explicit
territorial limitations. If ontario law has been identified as the applic-
able law in a contract case, this includes its legislation relating to con-
tract. But if a particular aspect of that legislation provides that it applies
only to cases with a specifrc territorial connection to ontario, can it be
applied even where that connection is absent, by virtue of having been
determined to be the applicable law? For example, The Arthur wishart
Act (Franchise Disclosure),2000, applies only if the "the business operat-
ed by the franchisee under the franchise agreement or its renewal or ex-
tension is to be operated partly or wholly in ontario."2e ontario courts
have held that if, on a choice of law analysis, the applicable law is that of
Ontario then the statute applies notwithstanding this provision.3o

2) The Approach to Characterization

Characterization cannot be done in a vacuum: it must be done within
the context of a specific system of law. A cause of action is only in tort,
for example, if within a particular legal system it is characterized as
such. There is no such thing as a tort claim in the abstract. This raises
the second debate, which concerns whether characterization is done
with reference to the law of the forum or some other system of law.

The mainstream approach is to characterize using forum law. Just
as the choice of law rules are those of the forum, the process of inter-
preting those rules to determine what causes of action or issues they
cover would also use forum law If a plaintiff brings a claim in ontario,
we ask how ontario law characterizes the claim and then use the rel-
evant choice of law rule. This approach almost seems so obvious that it
is hard to see any other viable approach.

But the situation becomes less clear in certain cases. suppose the
plaintiff is alleging a claim that is available only under German law
and does not exist in ontario law. How can the ontario court charac-
terize that claim under ontario law? Doing so seems to demand that
a sqúare peg be fitted into a round hole. To address such cases, some

28 ,{s R¿ Cohn, abave nore 26, and Re Maldonado's Estate, tlg54l p 223 (CA),
illustrate, at this second stage the characterization can concern either the dis-
tinction between substance and procedure (as in the former) or the difference
between two legal categories (as in the latter).

29 SO 2000, c 3, s 2(I).
30 +05431 ontario Ltd v Mid.as canadø Inc, 2010 oNcA 478; Trillium Motor world

Ltd v General Motors of Canada Ltd,, 2015 ONSC 3824 atparas l 19-42.
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commentators have proposed that the characterization should be done
not \¡vith reference to the law of the forum but instead with reference
to the law that would end up governing the claim, often called the lex
causa.e. Under this approach, the Ontario court would characterize the
claim as German law would. ln this example, che likely result is that
Ontario would then not have a choice of law rule for that legal category
and would need to formulate one.

The idea that characterization should be done according to the lex
causae, the law which the choice of law rule is itself trying to identif¡
has been widely criticized as entirely circular. The plaintiff cannot
simply assert a claim under German law and then insist the choice of
law process follow German characterization; the point of the choice
of law process is to see whether there is any basis for looking to Ger-
man law rather than the law of the forum to resolve the dispute. ln
addition, lex causae characterization breaks down if there are two
possibly applicable foreign legal systems, for example German law
and Austrian law, and they each characterize the cause of action or
issue differentl¡ leaving no answer to the question of which is to be
preferred.3l' As a result, the common law characterizes using the law of the forum.
However, some modifrcations are mqde to attempt to better address these

moïe difficult cases. First, if the claim is unknown to the law of the
forum, it is characterized as its closest functional equivalent under that
[aw. For example, Germanlaw recognizes contracts of inheritance. There
is no directly comparable legal institution in Ontario law, but using a
functional analysis it seems likely that the closest analogy would be to a
will and the law of succession rather than to contract law.32

Second, there is some limited willingness to adjust the forum legal
system's domestic divisions to better align with international norms.
Kahn-Freund and others call this approach one using the "enlight-
ened" Iaw of the forum.33 The leading example of this is in the choice
of law rules on property. As will be explained in Chapter 16, while the
common law generally distinguishes between real and personal prop-
ert% most other legal systems instead distinguish between immovable

3I Rogerson, aboVe note22at270; Kahn-Freund, above note 2 at372. Forsyth
addresses additional problems with l¿x cdusø,e characterization such as those of
cumulation and gap: above note 22 at I52.

32 See Kahn-Freünd, above note 2 a¡376.
33 lbidat373-77; Forsyth, above note'22 at 153-54. Kurt Lipstein is a leading

advocate of this approach: see his "Characterization" in Kurt Lipstein, ed,Inter-
nationalEncyclopedia oJ CompørativeLaw, vol3, above note 15 at5-7; and also
Kurt Lipsteín,Príncíples of the Conflict oJ Laws,National andlnternational (The

Hague: Martinus Nijhoff, I9Bl) at 96-97.
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it would be unreasonable to have each of these inææsts governed by a difrerent laq the
courts have adopted the rule that succession is governed by the law of the deceased's last
domicile. Predicrability gives security to the parties.ss

% Convcnìence, Símplìoily, ønil Eøse ín the Delermitufnn anilApplícatbn of
üro Itw to Bc Applíoil

Conflict of laws rules should be simple and easy to apply; tbey should fæilitate the
judicial taslc Preference for the law of the fon¡n simpliûes ttrc judicial task For instance,
it is more convenient for a court to apply its own rules of procedurc than foleþ rules.
Howevø, simplificarion of the judicial task is not the only objective of a system of conflict
of laws, and opposing considerations n¿y ounreigh it.

I Ih¿ Clnìce of law Prccess (1965) at 65.
1 Cayers, "A Critique of tle Choice of L¿w P¡oæss" (1933) 47 Hart. L. Rev. 173 at 189.
3 For an example of a nrle.sclecting apprroach, w Bùcock v Jækson,12 N,Y. 2d 473 (C-L.

1963), discussed in chapter 35, Torr.

' See section 1.14.c, Principles of Preference.
r 'â Critique of the Choice of I-¿w hooess" (1933) 4? Han. L. Rev 173 at2D3.
6 See, for ínstance, Ctark u Ctadc, ltl N.H. 351 (1960 discussed in chapter 35, Torts.
7 The Choice of Law Ptæess (1965) at 9.
3 Cu¡rie, "Notos on Methods and Objectives Ín the Conflict of Laws' (1959) Duke LJ. l?1 at

t77.
e See chapter 3, Charaßtçrization and the Incidpntal QUestion, and chapær 5, Renvoi.
to His proposals werc later modiñed in (1963) 63 CoL L Rev. 1233 at 124?,43, the text of

which appears here. @ 1963 by the Directors of the Columbia Law Review Association, Inc. All
rights reserved. Reprtntcd by pcrmission Soe also CIrrie, Selæted Essøys on tlæ Conflíct of Laws
(1963) at 183-E4, 18H9;'The Disinte¡estedThird Sate" (1963) 28 L. & Conæmp. Prcbs. 754.
Cunie did not ínvent the method of governmental ioterest analysis. He found it in cases involving
workmen's compensation, such as Alaska Packers Assoc. u htdustríal Aecídent Comm,294 U.S.
532 ît 547 (193Ð, per Stone J.

D The Clníce of løyt Ptocets (196t at 634.
12 A false-conflict sÍn¡atiory this is discr¡ssed below.
ß See, for insta¡rce, Re París Air Crash of Mørxh 13, 1974 (197Ð, 399 F. Supp. 732.
r' In later writings, Cunie no longer ma¡ntaÌned that the le*forì trust alwsys prevail in a cæe

in whÍch the cturt can find a reasonable bæis for the applicdion of its own law. In such a situation
the forum's interest may be constn¡ed away by "a moderate and rcstrained inrcrprctation of its
policy.o

rs 'Notes on Mettrods and Objeætives ín the Conflict of Laws" (1959) Duke L.J. l7l atl76-77
arÅ Seleøed Essøys on tlp ConflÍct of Laws (1963) at 18142.

1ó Caverg Tlre Choice of Law hooess (1965) at 74.
17 For a criticism of Professor Cunie's views see also Ehrenzweig, "Choice of [¡w: Cunent

Doctdrp and 'Tlue Rules"' (1961) 49 Cal. L. Rev. ?Æ at24348: Hill,'I3ovemmental Inter€st and
the Conflict of Laws: A Reply to hfessor Currie'' (1960) 27 U. Chi. L. Rev. 463; Mann, 'The
Docüine of International Ju¡isdiction RevÍsited: After Tbenty Years" (1984) 186 Rec. des Cou¡s 13
at 27; Juenger, "Conflict of Laws: A Critique of Inærcst Analysid' (1984) 32 Am. J. Comp. L. 1;
Brilmayer, "Government lnterest Analysis: A llouse without Foundatíons" (1985) 46 Ohio SI.LJ.
459. For an illusEation of the judicial p¡ocess involved in identifying governmental interasts, see
WiWianu. Rawlíngs Truck line,3f, F.2d 581 (D.C. Cir. 1965). Some courts define interests broadly

. 1.65 1nol u-rrlml h¡b"seu)
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to the capacity to mæry of persons domiciled in Canåda. In the absence of legislation by
the Dominion, that question does not alise here and is ñrlly resenred. All úat we decide
in regard to it is that the Dominion legislation, as it sta¡ds, does not afrect the pr€sent
case.2

Characærization in thc conflict of laws is akin to characterization as it may prËsênt
iuelf in connection with the division of legislative power in Canåda" In order þ determine
whetber a paticular statut€ is legislation inrelation to a måtter coming withítr a particular
class of subjects in section 91 or section 92 of tbe Constítutíon Act, 1667, the rue natu¡e
and cha¡actß,r of the legislation must be detornined, and regarrd must be had os to what the
legislation was aimed at or devised fø and what object it had i¡ view. In the conflict of
laws, the classes of questions or issues mentioned in various conflict of laws rules arc
described in such gencral terms as sometimee to rcnder the rules ambþous, and i¡ order
to decide whether a particular provision of the law of a given country relatßs to a måttor
which falls within the qræstion or issue identiûed in one n¡le or the question or issue
identiûed in another n¡le, it is necessar5r to deæ¡mine the nnderlying naûre or cb¡racter
of tbe provision in question. It bappens that the Ken and Und¿rttood cases not only
illustrât€ tbc solution of qræstions or issues of characterization in general, but they turn
upon the distinction between formalities of solemnizstion of mariage on the one hand,
and capacity to mårry or intinsic validity of marriage on the other hand, a distinction
which is also material in the conflict of laws.

ïbe n¡ture of the requirement of a civil ceæmony fm a marriage was the main iggt¡s
n Ber-thìaume u Dastous.n The Privy Council docided that it perøined to form and not
capaciç thercfore a maniage celebratcd in France by a priest without the prior civil
ceremony r€quired by French law was declåred invalid even though the religious
oer€rnony was sufrcient aoconding to the law of the domicile of the spouses.

In the common law povinces the courts have charact$ized the natr¡¡e of an i¡ærest
ín a tlu'tg by the law of the place wherç itis locatcd.u At common law the basic distinction
between ploprietary interests ¡¡ rhings is the dlstinction between realty and personalty. In
the conflict of laws, however, Anglo-Arncrican courts have generally adopted the civil law
distinction between movables and immovables, althoueü this is by no means universal, in
order to a¡rive at ¿ common basis on which to dete,rmine questions between persons living
under different legal systems. Tbis distinction is not co-extensive with the distinction
botweon realty and pereonalty. Soms courts, however, have held tbat the civil law
distinction is not necessary when the conflict is between two jruisdictionsthat both
recognize the distínction bctwecn realty and personalty.ã This view was criticized as
unsound by Robertson6 and by Falconbridge.21 Of course, after the governing law bas
been selected on thp basis of the distínction between mov¿bles and immovables, the
distinøion betrveen realty and personalty m¿y become relevant again in ordcr to apply the
goveraing law.

Ia Hogg u. PlvincialTar Conmßsbn,8 the Saskarchewan Court of Appeal had o
cbarasterize mortgages charged upon lands in British Columbia that were owned by a
pcñ¡on who died domiciled in Sækaæhewan" Applying the law of British Columbia, the
Court held that they were immovablss and thus not subject to tbe Saskatclrewan
Successíon Duty Act of 193E which applied only to "devolution by or under the law of the

¡[ovÍnce."Ð If the mortgsgcs had been ctaracærizø as morrables they would have

$10 ßd 4$5f2014 hb.sglt)
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FOREIGN CORPORATIONS

S30.1 Stlrus, Po\uuns, Donncu¡, Rnsmnncg A¡lr' N¡rroulr,rrv

Corporations and otlrer legal persons or juridical entities duly created in foreþ states or

in o-ther provinces or territories, are recognized and permitted to sue and be suedr in
Canada in their corporate capacityz subject, in certain cases,3 to registeríng or obaining
a local licencej However, a foreign corporation's faílure to obain a provincial licence

does not immunize it against suits brought against it in any of the provinces or terrítories

nor does it affect its corporate existencei

Questions concerning the stah¡s of a foreþ corporation, especially whether it
possesses ttp anribuæs of legal personality, are, on the analogy of natural l,ersolls,
governed by the law of tbe domicile of the corporation.s'r Tbis domicile is in the state,

þrovince or territory of incorporation or organization and it cannot be changed luring the

èorporation's existence everrif the corporation carries on business elsewhere.ó

Tho law of the state, province or tenitory under which a corporation has been

incorporated or organized deteru¡ines whether it has come ínto existence, its corporate

Iþu,ers and capacity to enûer into any legal tansaction,T the ¡,ersons entitled to act on its

Û.nAf" including the extent of their liability for the cor¡nration's debts,e and the rights of
its shareholders.lo Furthernrore, the instrument of incorporation and the laws of a

cmporationos domicile govern not only its creation and continuing existence, but al..so_dl

maÎt"rs of internal manãgement, the creation of share capital and related matters.lr The

issues governed by the ldw of the corporation's domícile include its capacity to sue, the

authority of directors, who may be appointed a director, its power to malce conEacts, the

validity-of @nveyatrces of corporate prcÞery', the corporation's right to issue stock, and

the validity of tansfers of its stock,r2

While tlie state, province or territory in which the foreign corporation intends to

carry on business has the right to prescribe the extent to which the corporation may

exercise its corporate po\rers and capacity, this does not m€an that proceedings may be

taken in this jurisdiction to affect its status as a corporation.t3 However an important

exoeption to this exists in respect of a foreign partnership formed soleþ for the pi¡rposês

of creating a tax loss in ths fon¡m and not for doing business. The existence of such a
partnership will be deterurined by the law of the forum-ra

There is some conüoversy ovor whích law determines the liability of a corporation

for the obligations of a foreign subsidiary. Since the personality and status of the

subsidiary is called into question, it would seem that tlp law applicable to the status and

capacity of the subsidiary should deterurine whether its cordorate veil can be pierced.

Altenrativel¡ under the technique o1 dcpeçage the court could apply the l¿x fori to
jurisdiction as a matter of procedure in order to deærmine the identity of the true

defendant but this would encourage forum shopping for the jurisdiction most favouable

to piocing the corporate veil. For other matters, the law governing the contract or tort that

30-1 (BDL tl-glz0ll Prib.sglÐ
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gives rise to the litigation against the forreign subsidiary would determine whether its
corporate veil should be pierced since, arguably, piercing the corporate veil should be

characterized as a function of the dispute and not of the status of the corporation.

In Quebec, according to article 307 of the Civil Code, the domicile of a legal person

is at the place and address of its head office, which is generally where it has been

incorporated. However, article 3083 of the Civil Code makes it clear that: "The status and

capacity of a legal person are governed by the law of the country under which it was

formed subjec! with respect to its activities, to the law of the place where they are canied
on." The law of the place of incorporation prevails.

'A 
co¡poration may have more than one residencer5 for different pruposes, as for

instance, for liability to taxation,r6 liability to suit,rT security for costs,rs and enemy
character.re Each case depends upon its own facts and on the purpose and wording of the
relevant statute or rule.2o For purposes of ínternational law, a corporation has the
nationality of the state undq the law of which it has been organized, that is, the place of
incorporation and the place of the registered office.2r For the purposes of the conflict of
laws, many legal systems subject a corporation to the law of its nationality, which depends
upon the place where its head office is læated.zz

Vy'here an association is incorporated simultaneously in two or more jurisdictions or
reincorporated in another jurisdiction, it has more than one legal personality and domicile
but "there is in reality only one association, and a body incorporated by two or more states

must not be neated as though it were a partnership of two or more associations. The same

association is the subject of the various incorporations. There is but one entity in existence,

but one organization. To treat the association as a number of separate though closely
united bodies would be to disregard the actual situation and invert the view of the business

$,or1d."23 This is particularly brue wtre.re the association, although incorporated in several
places, has its central management located in one place and has only one board of
directors.

Canadian courts should recognize multíple incorporations or reincorporations if
permitted by the law of the jurisdictions in which each incorporation or reincorporation
took place. Therefore, depending upon the issue, any act done by the association should
be recognized and given effect in Canada, if it is valid by the law of the relevant place of
incorporation or reincorporation. In case of conflict among the requirements of the laws
of the places of incorporation or reincorporation, the law of the place of incorporation or
reincorporation most closely connected with the issue should prevail. Where the

association is recognized as one entity by the legal system where it is incorporated or
reincorporated, ít should be recognized in Canada. In other words, the association must be

permitted to exist at one time as a single pntity under all legal systerns where it is
incorporated or reincorporated.

I Brcwning-Ferris lndustries lnc. v. Brcwníng-Ferrís lndustrìes lræ., Remple, [l 976l B.C.J. No.
12,1197613 \ry.W.R. 759 (S.C.); Canaàìan StockB¡eeders Servíce Ltd u ReÍ¡ner and Reimer,ll976l
B.C.J. No, 31, [1976] 3 \ry.W.R. 44E (S.C.), rBvd on other grounds [1976] B.C.J. No. 9, [1976] 5

W.W.R, +05 (C.A'); Intematûonal Asm, of Science and Teclnology tor Develaptt'ent u Hanza,
tl995l A.J. No. E7, 122 D.L.R. (4tlù92 (C.4.) (The right of a foreign litigant to sue is governed by
the lex þrí, including its rules relating to private international law applicable to foreign litigants,

30-2 (Ret' 27'9l2oll Pub'5911)
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lg8?). The rax conventions also use residence as a connecting factor.
17 A.G,u.NìagaraFallslnternatìonalBrtdgeCo.,lll?3lO.J.No.l97,?ßGr.490at497(Can.).
tt See ínlra, para,30.3, note 17 and Pet IlíIk Canada Ltd. u Olympia &, York Developments

0n4\4 O.R. (2d) 640 (M.C.).
re Daimler Co. Isd. u. Continental Tyre & Rubber Ca (Grcat Brìtain) Lrd., t19l6l2 A.C,307

ar 339 (ItL).
n Clurmn u La Banque P¡ovítrcíale du Canada, t19361 O.J. No. ?8, t19361 O.W.N. 315

(H.C.J.); Iltler u C.P.R, t t 8981 O.J. No. 150, 29 O.R. 654 at 657; Archer u Society of tlw Sacrcd
Hearr of Jcsus, [1905] O.J. No. 141, 9 O.L.R. 474 at 487 (C.4.).

" 8,t., Janson u Drieþnæin Consolídated iîines Ltd, tl902l A.C. 484 at497,498,501, 505
(H.L.); BarcelonaTractíon Líght &, Power Co. Ltd., tl970l I.C.J. Rep. 3..A corporation couldhave
mo¡e ihan one nationality for example, if it were incorporated in more th¿n one sute.

22 siège social.
23 Foley, "Incorporation, Multiple Incorporation and the Conflict of Laws" (1929),42Hart,L.

Rev 516 ar 52Oi Smart, "Corporate Domicile and Multiple Incorporation in English Private
Inærnational Law," [990] J. of Bus. L. 126 (4.C.). See also Arab Monemry Fund v. Hashìm (No,

-t), t1991] 2 A.C. 114 (H.L.), per Lord Templeman 
^t 

16?, and Westland Helìcoptcrs u Arub
Organizttion for htdustrialieation, tl995l 2 All E.R. 387 at 403 (Q.8.) (principle of unity of the

association in spite of multiple incorporation).

$30.2 Crn¡ccns rN Srarus: AMALGAMATIoN, DrssotutroN ANn
ÌVnmnqc-Up

ä. Amalgamation

If a foreign corporation is amalgamated with another foreign corporation under the law of
the place of incorporation, the new entity will be recognized in Canada, and if that law
provides for the new corporation to succeed to the assets and liabilities of its predecessors,

the corporation will be recognized as having done so,t Horvever, the law of the place of
incorporation cannot discharge the new corporation from the liabilities of the old one

unlesl it happens to be the proper law of the contact giving rise to those liabilities.2

b. Continuance and Dissolution

A corporation may, for a variety of reasons, such as amalgamation, wish to leave the
jurisdiction where it was incorporated and to be continued and governed by the law of
another jurisdiction, For such a continuance to be possible it must be possible by the law
of the exporting jurisdiction and by the law of the importing jurisdiction.3

Canadian law recognizes tl¡at a foreign corporation can be dissolved under the law
of its place of incorporation.a ff, according to that law, the corporation is in the process of
being wound up, it can still sue and be sued in Canada;s but if this process has ended and

the õorporation ha. been dissolved, it no longer exists in the eyes of Canadian 1aw.6

Neither the foreign corporation nor an unirrcorporated Canadian branch can sue or be sued

in Canadian courts.T ïVhether the corporation has been so dissolved is a question of fact
based on the evidence of the foreign law concemed.E A corporation dissolved by the law
of the place of its incorporation ceases to be a legal person, and its Canadian assets belong
to the Crown as bona vacanrta since they cannot vest in a non-existent person. Ilowever,
it has been held that the Crown, in ríght of the provincee where land belonging to a foreign

30-5 (n"r l2-6r2me h¡b.terr)
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