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ONTARIO
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COMMERCIAL LIST

URABLE REGIONAL FRIDAY, THE 26th

DAY OF JANUARY, 2018

IN THE MATTER OF MAPLE BANK GmbH

AND IN THE MATTER OF THE WINDING- UP AND RESTRUCTURING ACT,
R.S.C. 1985, C.W-11, AS AMENDED

AND IN THE MATTER OF THE BANK ACT, S.C. 1991, C.46, AS AMENDED

BETWEEN:

THE ATTORNEY GENERAL OF CANADA

-and-

MAPLE BANK GmbH

DATA TRANSFER ORDER

Applicant

Respondent

THIS MOTION, made by KPMG Inc. ("KPMG"), in its capacity as court-appointed

liquidator (the "Liquidator") in respect of the winding-up of the business in Canada of Maple

Bank GmbH ("MBTOR") for an Order authorizing and directing the Liquidator to produce certain

of the books and records of MBTOR which are in the power, possession or control of the Liquidator
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to Dr. Michael C. Frege in his role as Insolvency Administrator of Maple Bank GmbH ("Maple

Bank"), as appointed pursuant to the German Insolvency Code (the "German Insolvency

Administrator" or "GIA") was heard this day at the court house, 330 University Avenue, Toronto,

Ontario.

ON READING the materials filed on the initial appearance of December 13, 2017, namely

the Motion Record filed by the Liquidator (the "Motion Record"), the Thirteenth Report of the

Liquidator, the affidavit of Dr. Charlotte Schildt (the "Schildt Affidavit"), and on reading the

Second Supplement to the Thirteenth Report of the Liquidator (the "Second Supplement") and on

hearing the submissions of counsel to the Liquidator, counsel to the German Insolvency

Administrator, counsel to Deloitte Restructuring Inc. ("Deloitte"), in its capacity as trustee in

bankruptcy (the "Trustee") of Maple Financial Group Inc. ("MFGI"), counsel to Ontario

Teachers' Pension Plan ("OTPP"), counsel to National Bank of Canada ("NB"), both as former

shareholders of MFGI, Osler, Hoskin & Harcourt LLP ("Osler"), as counsel to Maple Securities

Canada Limited (together with its predecessors, "MSCL") and as former counsel to MFGI, no

other parties appearing although duly served with the Motion Record as evidenced by the affidavit

of Marie Pacheco sworn, and filed,

1. THIS COURT ORDERS, pursuant to paragraphs 8 and 9 of the Winding-Up Order of

Regional Senior Justice Morawetz dated February 16, 2016 (the "Winding-Up Order") and

section 7(3)(c) of the Personal Information Protection and Electronic Documents Act, (Canada)

("PIPEDA") that the Liquidator is hereby authorized and directed to

(i) produce, transfer and release to the GIA
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(a) all digital records of MBTOR stored on the Global One database, which

server is currently located in Frankfurt Germany and is in the possession of the GIA

(the "Global One Records");

(b) all physical records of MBTOR stored at the storage facility located in the

Greater Toronto Area and known as the "Recall Facility" (the "Recall Records");

and,

(c) all data stored in the Laserfiche system that relates solely to the Master

Agreements for Securities Lending and Repo transactions for MBTOR (the

"Laserfiche Data") ((a), (b) and (c) collectively, the "Initial Transfer Data")

(ii) to authorize any other person with the Initial Transfer Data in their possession,

power or control ("Applicable Person") to produce, transfer and release the Initial Transfer

Data to the GIA,

subject to the Liquidator's right to (a) make and maintain copies of the Global One Records and

the Laserfiche Data; and (b) have continued access to the Initial Transfer Data until the Liquidator

has been finally discharged by order of this Court.

2. THIS COURT ORDERS AND DIRECTS that the Liquidator, or its agent, shall make a

copy of the data stored at the data storage facility located in Mississauga, Ontario known as the

"SunGard Facility" and to the extent practicable, the Liquidator, or its agent, shall segregate,

remove and separately store from the copy of the data stored at the SunGard Facility the following

digital data: (a) personal information of the mortgagor, borrower, and/or any guarantor related to
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the (i) mortgage loans; (ii) immigrant investor program loans; and (iii) personal information of or

related to employees, as listed on Schedule "A", hereto; (b) personal information (including

personal financial information) of former employees or clients of MSCL as identified by MSCL,

in consultation with the GIA; (c) personal information of the mortgagors associated with the Maple

Bank Den Haag Branch in the Netherlands, as listed on Schedule "B", hereto; and (d) certain

confidential and/or proprietary information of sub-tenants of MSCL which are not part of the Maple

Bank group of companies, with the remaining data and records located on the copy identified as

the "Data Set".

3. THIS COURT ORDERS AND DIRECTS that the Data Set shall be indexed by the

Liquidator, or an agent retained by the Liquidator, with software selected by the Liquidator in

consultation with the GIA, MSCL, OTPP, NB and the Trustee in order to render it searchable. The

Liquidator shall ensure that any agent retained by it is subject to appropriate confidentiality

obligations.

4. THIS COURT ORDERS that nothing in this Order shall prejudice the rights of access of

the Liquidator, the Trustee, or MSCL to the physical records stored at the RecordXpress Facility

and the data tapes stored at the EY Facility and the KPMG Facility, and the original data set stored

at the SunGard Facility, and the physical records stored at the RecordXpress Facility, the data tapes

stored at the EY Facility and the KPMG Facility, and the original data set stored at the SunGard

Facility shall not be subject to the terms of this Order.

5. THIS COURT ORDERS that nothing in this Order shall prejudice the rights, including

any rights of access, of the GIA, if any, in respect of physical records stored at the RecordXpress

Facility and the data tapes stored at the EY Facility and the KPMG Facility and the original data
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set stored at the SunGard Facility excluding any rights to transfer any portion of such data or

documents the nature of which would be segregated by the terms of this Order without further order

of this Court.

6. THIS COURT ORDERS AND DIRECTS that upon receiving an appropriate direction

and authorization from the Trustee on behalf of MFGI in form satisfactory to Osler and the Trustee

(the "MFGI Authorization"), Osler, in its capacity as former counsel to MFGI, shall make

reasonable inquiries of its matter information and accounting system with a view to generating a

list of the Osler legal professional timekeepers who performed legal services for MFGI, during the

period 1997-2016 and Osler shall provide the resulting list to the Liquidator, OTPP, NB, the

Trustee and the GIA.

7. THIS COURT ORDERS AND DIRECTS that upon receiving the MFGI Authorization,

Osler, in its capacity as former counsel to MFGI, shall make reasonable inquiries of two current

partners at Osler who have the greatest knowledge of such matters with a view to generating a list

of (i) the external law firms (other than Osler), and (ii) the MFGI in-house counsel lawyers, if any,

that, in each case, to the reasonable best recollection of such partners, performed legal services for

MFGI, during the period 2010-2016, and Osler shall provide the resulting list to the Liquidator,

OTPP, NB, the Trustee and the GIA.

8. THIS COURT ORDERS AND DIRECTS the Trustee to provide the MFGI Authorization

to Osler on behalf of MFGI in order to facilitate the completion of Paragraphs 6 and 7 of this Order.
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9. THIS COURT ORDERS AND DIRECTS that the Liquidator, OTPP, NB, the Trustee

and the GIA are authorized to use the list and information provided by Osler pursuant to Paragraphs

6 and 7 solely for the purposes of implementing this Order.

10. THIS COURT ORDERS AND DIRECTS that in providing the information identified in

Paragraphs 6 and 7 of this Order, Osler shall be deemed not to have breached any duty of

confidentiality, any duty of loyalty or any other duty towards its former client MFGI. In addition,

in complying with Paragraphs 6, 7, 8, and 9 of this Order, neither the Trustee nor Osler shall be

deemed to have waived any claim of privilege on behalf of MFGI.

11. THIS COURT ORDERS AND DIRECTS that OTPP and NB may prepare and deliver to

the GIA, the Trustee and the Liquidator, within 30 days after the receipt from Osler of the

information pursuant to paragraphs 6 and 7 above (after which OTPP and NB may introduce no

further search terms, except in order to correct spelling or clerical errors contained in the initial

search terms or by way of qualification of existing search terms and in accordance with paragraph

15 below), a list of proposed search terms to be applied by the Liquidator to the Data Set (the

"Search Terms"). The proposed search terms shall be limited to those reasonably required to

identify any:

(a) data or documents related to MFGI that may be reasonably considered to be subject

to MFGI privilege in accordance with Canadian Law (collectively the "MFGI

Privileged Data");

(b) emails and other communications to and from or documents created for or by OTPP

and NB (each in their capacity as shareholders of MFGI), in relation to MFGI,
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including any such communications and documents to and/or from OTPP and/or

NB that involved other shareholders of MFGI in their capacities as such

(collectively the "MFGI OTPP or NB Shareholder Data");

(c) MFGI board meeting minutes and materials; and

(d) emails and other communications in relation to MFGI to and from members of the

Board of Directors of MFGI in their capacities as MFGI board members or

communications to and from the MFGI Board of Directors as a whole (collectively

with (c) the "MFGI Board Data").

12. THIS COURT ORDERS that to the extent that any of the proposed Search Terms or

Additional MFGI Privileged Search Terms (as defined below) consist of the name of any person

who acted in one or more other capacities with other Maple entities, such names shall only be

applied as search terms in conjunction with reasonable and relevant qualifying search terms

consistent with paragraph 11 above.

13. THIS COURT ORDERS that to the extent that OTPP and NB are aware of additional

search terms that are reasonably required to identify any MFGI data or documents that may

reasonably be considered to be MFGI Privileged Data and the disclosure of which to the GIA might

reasonably reveal MFGI Privileged Data, and subject to the same condition in paragraph 12, then,

OTPP and NB may within 30 days after the receipt from Osler of the information pursuant to

paragraphs 6 and 7 above, provide those search terms directly to the Liquidator, on a confidential

basis (the "Additional MFGI Privileged Search Terms"), and in so doing none of OTPP, NB,

MFGI, or the Trustee shall be deemed to have waived any claim of privilege with regard to such
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information as provided to the Liquidator and the Liquidator shall not otherwise use or rely on such

information in any manner whatsoever.

14. THIS COURT ORDERS that the Liquidator shall as soon as is practicable following

submission of the Search Terms and the Additional MFGI Privileged Search Terms by OTPP and

NB pursuant to paragraphs 11 and 13, and notwithstanding any disputes as to the appropriateness

of search terms, apply all of the proposed search terms to the Data Set and provide a report to

OTPP, NB, the GIA and the Trustee setting out each proposed search term (except that the

Additional MFGI Privileged Search Terms delivered pursuant to paragraph 13 can be identified by

number), the number of hits associated with each search term, and, to the extent practicable, type

of document/data (the "Initial Hit Report").

15. THIS COURT ORDERS that the Liquidator and the GIA shall review the Initial Hit

Report and the proposed Search Terms provided pursuant to paragraph 11, and the Liquidator

confidentially shall review the Additional MFGI Privileged Search Terms provided pursuant to

paragraph 13, herein, and:

(a) should the Liquidator or GIA have any concerns with the search terms provided

pursuant to paragraph 11, that cannot be resolved in consultation with OTPP, NB,

and/or the Trustee, as may be applicable; or

(b) should the Liquidator have any concerns with the search terms provided pursuant

to paragraph 13, that cannot be resolved in consultation with OTPP and NB; then
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the Liquidator or the GIA may seek directions from this Court, or Kevin McElcheran as the

appointed Claims Officer (the "Claims Officer") pursuant to the Claims Procedure Order dated

June 8, 2016 (the "Claims Procedure Order") as to the appropriateness of the Search Terms, and

in the case of a request for directions in relation to the Additional MFGI Privileged Search Terms,

the request and the Additional MFGI Privileged Search Terms shall be sealed. In considering the

appropriateness of any Search Terms the Court or the Claims Officer, as the case may be, is entitled

to consider, among other things, (i) whether the Search Terms appropriately identify MFGI

Privileged Data, MFGI OTPP or NB Shareholder Data, or MFGI Board Data; and (ii) the number

and proportion of other data and documents that the Search Terms identify.

16. THIS COURT ORDERS that in the event that the Liquidator, or the GIA seek directions

from the Claims Officer as to the appropriateness of the Search Terms pursuant to paragraph 15,

above, the resolution of claims dispute process, as set out in paragraphs 13, 14 and 15 of the Claims

Procedure Order, shall apply mutatis mutandis to the process as set out in paragraph 15, above.

17. THIS COURT ORDERS that, no less than 30 days after the date on which the Liquidator

circulates the Initial Hit Report pursuant to paragraph 14, or any later date to which the GIA, OTPP,

and NB may consent, and each 45 days thereafter, subject to any party's right to seek directions

from this Court at any time,

(a) the Liquidator shall, at the request of the GIA, apply all agreed, approved and

remaining disputed (and not resolved) Search Terms and Additional MFGI

Privileged Search Terms, as at such time, to the Data Set; and



-10-

(b) any data not identified by means of the application of all agreed, approved and

remaining disputed (and not resolved) Search Terms and Additional MFGI

Privileged Search Terms in accordance with paragraph 17(a) (each, "Interim

Transfer Data") shall be released to the GIA (each, an "Interim Transfer") as soon

as is practicable, without further order of this Court or agreement of the parties). To

the extent the Interim Transfer Data contains any personal information (including

personal financial information) relating to the former employees or clients of MSCL

or MBTOR, the GIA shall hold such information and not disclose or disseminate

such information except as, and to the extent, permitted under applicable German

laws and/or upon inquiry or request of any authority, regulatory, governmental or

legal body or court.

18. THIS COURT ORDERS that the data and documents identified from time to time by

means of the application of the then agreed, approved and remaining disputed (and not resolved)

Search Terms and Additional MFGI Privileged Search Terms in accordance with paragraph 17(a)

(collectively the "Interim Segregated Data") shall be removed from the Data Set by the Liquidator

and shall not be released to the GIA except by agreement of the parties, or pursuant to a subsequent

Interim Transfer in accordance with paragraph 17 or a Final Transfer in accordance with paragraph

20.

19. THIS COURT ORDERS that following the resolution of any remaining disputes relating

to the Search Terms or Additional MFGI Privileged Search Terms pursuant to paragraph 15, the

Liquidator shall apply the final Search Terms and Additional MFGI Privileged Search Terms to

any Interim Segregated Data, and any data or documents identified by means of the final agreed
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Search Terms and Additional MFGI Privileged Search Terms shall be segregated from the Interim

Segregated Data by the Liquidator (the "Final Segregated Data" and together with the Interim

Segregated Data, the "Segregated Data") and not be released to the GIA, pending further order of

this Court. The Liquidator shall not conduct any further review of the Final Segregated Data, and

any person(s) subsequently selected to conduct any further review of the Final Segregated Data, to

the extent required, shall be determined at a later date by mutual agreement of the GIA, Trustee,

Liquidator, OTPP, and NB or further order of this Court.

20. THIS COURT ORDERS that the remaining portion of the Interim Segregated Data

exclusive of the Final Segregated Data identified after the steps undertaken pursuant to

paragraph 19 (the "Final Transfer Data"), shall be released to the GIA without further order of this

Court (the "Final Transfer"). To the extent the Final Transfer Data contains any personal

information (including personal financial information) relating to the former employees or clients

of MSCL or MBTOR, the GIA shall hold such information and not disclose or disseminate such

information except as, and to the extent, permitted under applicable German laws and/or upon

inquiry or request of any authority, regulatory, governmental or legal body or court.

21. THIS COURT ORDERS that this Order, the determination and application of search

terms, and the segregation of the Segregated Data are all without prejudice to: (i) any rights of the

GIA in respect of data and documents already in its possession or in the possession of Maple Bank,

(ii) the ability of the GIA, Maple Bank, the Liquidator, MBTOR or MSCL to assert any right it

may have to the transfer and release of and access to the Data Set, any of the Segregated Data, and

any other data or documentation, including any right to assert that any or all of the Segregated Data

should not be segregated from the Data Set or to make any submissions in relation to or in defence
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of any such rights including submissions in respect of the standing of OTPP and NB; and (iii) the

ability of OTPP or NB to assert any right they may have in accordance with this Order, including

any right to assert that any or all of the Segregated Data should not be transferred to the GIA or to

make any submissions in relation to or in defence of any such rights including asserting the standing

of OTPP and NB.

22. THIS COURT ORDERS that in connection with any transfer of all or any portion of the

Initial Transfer Data, Interim Transfer Data or the Final Transfer Data, any software licensed by

MSCL at the time of such transfer which is required to enable the GIA to review the Initial Transfer

Data, Interim Transfer Data, or the Final Transfer Data, as applicable, shall be made available to

the GIA in accordance with, and to the extent permitted pursuant to, the terms of any applicable

software license agreement to which MSCL is then a party.

23. THIS COURT ORDERS that the Liquidator shall, upon each application of the search

terms to the Data Set (or the remaining portion thereof) pursuant to paragraph 16 of this Order,

deliver a report to OTPP, NB, the GIA and the Trustee in which it shall report on the Segregated

Data, setting out each search term (or remaining search term) (except that search terms delivered

pursuant to paragraph 13 can be identified by number), the number of hits associated with each

search term, and, to the extent practicable, a breakdown of hits by search term and type of

document/data.

24. THIS COURT ORDERS that the GIA shall be permitted to remove and transfer the Initial

Transfer Data, Interim Transfer Data and Final Transfer Data from Canada to Germany in

furtherance of the Information Request, as defined in the Schildt Affidavit, without further order

of this Court, or the consent of the Liquidator, or the consent of any other person, entity, individual
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or corporation, provided that a duplicate copy of the Initial Transfer Data, exclusive of the Recall

Records, Interim Transfer Data and the Final Transfer Data is maintained with the Liquidator in

Canada and that the Liquidator shall have continuing access to the Initial Transfer Data, Interim

Transfer Data and the Final Transfer Data, as it relates to MBTOR, until the Liquidator has been

finally discharged by order of this Court.

25. THIS COURT ORDERS that the estate of MBTOR shall be responsible to pay the

reasonable costs incurred by the Liquidator to assemble, transfer and release the Initial Transfer

Data to the GIA and such costs shall form part of the Administration Charge as provided for in the

Winding-Up Order.

26. THIS COURT ORDERS that all costs incurred by, or on behalf of the Liquidator in

connection with the foregoing identification and application of the Search Terms, and to assemble,

transfer and release of the Interim Transfer Data and Final Transfer Data to the GIA shall also form

part of the Administration Charge as provided for in the Winding-Up Order, but shall be separately

tracked and allocated among the Liquidator, GIA, OTPP and NB as those parties agree or, failing

such an agreement, by order of this Court. Each party shall otherwise bear its own costs.

27. THIS COURT ORDERS that the Liquidator, KPMG, MBTOR, Maple Bank, Deloitte,

the Trustee, Osler, Canada Mortgage Housing Corporation, MSCL, and any purchaser of, or

successor issuer of, any of the assets or business of MBTOR, whether before or subsequent to the

Winding-Up Order to date, and their respective directors, officers, partners, employees agents,

representatives and legal counsel, be and are hereby forever released and discharged from any and

all liability or any claim of breach of professional duty in any way arising out of, or in connection

with obtaining, complying with, or carrying out the terms of this Order. The GIA, his firm, its
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partners, employees, agents, representatives and legal counsel, be and are hereby forever released

and discharged from any and all liability in any way arising out of, or in connection with the

obtaining, complying with, or carrying out the terms of this Order, subject to the GIA complying

with applicable German privacy laws with regard to any personal information and/or data that is

released and transferred to the GIA pursuant to the terms of this Order.

28. THIS COURT ORDERS that the disclosure and transfer of data and/or records, pursuant

to this Order, which may be subject to a claim of privilege by any of MBTOR, Maple Bank, the

GIA, MSCL, MFGI, OTPP, or NB, including without limitation (i) the providing of any identified

privileged search terms to the Liquidator by OTPP and/or NB in accordance with paragraphs 11

and 13 of this Order; and (ii) the providing of any information to the Liquidator, OTPP, NB, the

Trustee and the GIA by Osler in accordance with paragraphs 6 and 7 of this Order, shall not

constitute, or be deemed to constitute, a waiver of any claims for privilege that any of MBTOR,

Maple Bank, the GIA, MSCL, MFGI, OTPP, or NB may have in respect of any such information,

data and/or records (collectively the "MFGI Privilege Claim"). Notwithstanding that MBTOR,

MSCL, MFGI, OTPP, NB, the Trustee or the GIA or Maple Bank have consented to, or not opposed

the granting of this order, MBTOR, MSCL, MFGI, OTPP, NB, the Trustee, the GIA or Maple

Bank reserve all their rights in respect of the assertion or determination of any MFGI Privilege

Claim, as applicable, including, without limitation, their right to seek directions under Paragraph

30 to seek a determination of a Privilege Claim.

29. THIS COURT ORDERS that, notwithstanding anything else in this Order, if the GIA

receives written notice from MSCL, OTPP, NB, MFGI, or the Trustee that such party reasonably

asserts a privilege claim over certain specified data or documents which were transferred to the
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GIA as part of the Interim Transfer Data or a Final Transfer Data, the GIA (i) shall not use, or rely

on the specified data or documents in any place, wherever such data or documents may be located

without the consent of such other party, or further order of this Court and (ii) in the event that such

data or documents have been transferred by the GIA to a third party (a "Transferee"), to the extent

reasonably practicable, the GIA shall advise the party or parties asserting the privilege claim of the

Transferee and provide the Transferee's contact details.

30. THIS COURT ORDERS that any party with any interest in the Segregated Data, shall be

at liberty to bring a motion for directions, or seek any other relief before this Court, including for

the determination of the status of any or all of the Segregated Data, or for the establishment of a

process to determine the status of any or all of the Segregated Data.

31. THIS COURT HEREBY REQUESTS the aid, assistance and recognition of any court,

tribunal, regulatory or administrative body having jurisdiction in Canada, the United States, United

Kingdom, the Republic of Germany, including the assistance of the Amtsgericht Frankfurt am

Main [Insolvency Court] to give effect to this Order and to assist the Liquidator and its agents in

carrying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies are

hereby respectfully requested to make such orders and to provide such assistance to the Liquidator,

as an officer of this Court, as may be necessary or desirable to give effect to this Order or to assist

the Liquidator and its agents in carrying out the terms of this Order.

ENTERED AT / WRIT A TORONTO
ON / BOOK NO:

• LE / DANS LE REG1STRE
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This is Schedule "A" to the

Data Transfer Order



The following is a list of the databases that have been removed from the GIA Data Copy:

1) TBSM
2) TBSM_HE
3) TBSM NL
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The following is a list of the databases that have been removed related to the Maple
Bank Den Haag Branch in the Netherlands:

1) TBSM_NL
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